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SOLICITATION OF PRACTICE. 


“ De tout ce que j'ai dit dans le chapitre précédent, je conclus qu’il est 
indigne du caractére de l’avocat de solliciter une clientéle ; il faut quelle 
vienne le trouver dans son cabinet.” Mollot, Regle, 58. 

“A plus forte raison il est défendu a ]’avocat de se procurer une clientéle 
en pactisant avec un officier ministériel, ou avec un agent d'affaires.” 
Regle, 59, 

“Qu’il repousse toute connivence avec les gardiens ou les courtiers de 
prisons, qui font métier de vendre la clientcle des prévenus moyennant un 
salaire, ou pour d’autres rémunérations plus dégradantes.” Regle, 60. 


Tue first years of the lawyer’s life are proverbially painful. 
His early struggles and probation are subjects of deep interest. 
Mr. Warren’s pages upon the choice of a legal profession 
are familiar to us all. He describes with truth, and perhaps, 
not too gloomily, the difficulties which obstruct the avenues 
of the law, and the cares and struggles which attend the as- 
pirant. 

But it is not from these treatises alone, that we have light 
upon this topic. It is one which comes home to the experience 
of us all. The impatient waiting ;—the chafing delay ;—the 
eagerness forever stayed and baffled ;—the torture of seeing 
others go by us in the race ;—the burning of an ambition that 
cannot work out its own ends;—the steadfast toil of self-ed- 
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ucation ;—the strife with broken determinations ;—the forced 
submission to chilling and relentless rules;—the present ne- 
cessity clamouring for hours sacred to the future ;—these, 
some or all of them, have been felt by every one who has taken 
the oath through which he passes into the brotherhood of the 
bar. 

The experiences to which we refer, are peculiar to the pro- 
fessions. They are especially incident to those of the law and 
medicine, and perhaps to the former more than to the latter. 
They arise mainly from a rule which is common to both of 
these pursuits, and which is necessary to the purity of the so- 
cieties to which they give origin. That rule is the one which, 
as applicable to the law, stands at the head of this article, and 
which, without care for strictness of translation, we may thus 
propound ; “ The lawyer shall not solicit practice ; it must seek 
him at his office.” 

This simple sentence is the key to most of the trials and 
difficulties which beset his early years. Before the tide of em- 
ployment sets in; before the duties of his profession become 
sufficient to furnish fuel for the fire within; while keen appe- 
tite starves on anticipation, and the probationer is yearning 
for substantial aliment ; it is during this painful period that the 
manifold experiences which we have mentioned beset him, and 
the burden of steadfastness is almost intolerable. 

A mind not accustomed to deal profoundly with the subject, 
might ask with apparent reason, why such a rule should be en- 
forced upon the learned professions. In a country like this, 
where energy and activity are the qualities which meet with 
the surest reward ; where the principles of self-reliance and in- 
dependence are taught and impressed by such numerous ex- 
amples, it is hard for the perception to take hold of the foun- 
dations of a rule, which seems calculated, so certainly, to stem 
the tide of exertion, and to clip the wings of ambition. 

The analogies which seem to support the doubt are abun- 
dant. The merchant gets about him the machinery of trade, 
and his eagerness at once expends itself in action. He does 
not wait for the tide of traffic. He does not chafe in sanguine 
restlessness. He wakes his energies and strides in'o the mar- 
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ket. He is importunate. He draws the buyer to his door. He 
calls the activity of others to his aid. He advertises his wares 
in inviting capitals. He cheapens them to prick the ear of 
economy. He struggles manfully in every arena of solicita- 
tion. Ingenuity is tasked to crowd his counter. And all this 
is sanctioned by customs as old as merchandise. 

The same remarks apply to the mechanic. He may press 
patrons into his shop. He may point out the merits of his 
own workmanship. The columns of the newspaper are open 
and invite him. He is called thrifty and industrious, but none 
complain. It is the legitimate pursuit of an honest occupa- 
tion. 

Were the examples which we have suggested, applicable to 
the subject, one might well doubt the necessity of the principle 
in question. Fortunately they are not. It is the curse of the 
legal profession that it is so often treated by its own members 
as a trade, and that they shape their theories of personal con- 
duct, in the light of such an opinion. 

To prepare the mind for a proper view of the lawyer’s 
position, we must call to our aid new analogies. 

The profession of the law, as well as medicine, deals with 
human diseases. The latter has to do with physical infirmities, 
the former with moral and social maladies. They both re- 
sult from the frailty of the race. 

They are not, however, on this account, the less necessary. 
The enlightened and sincere physician is a benefactor and a 
friend. His tie to the family that he attends, is far beyond 
that of mere pecuniary emolument. He does not suggest in- 
disposition. He waits to be sought. He laughs at groundless 
complaints. He is called to the bedside and wiles away the 
moments of a pleasant visit, until his patient forgets his pain. 
He tempts the invalid to the cheerful fireside. He lifts him to 
the pleasant sunshine. He bids him into the bracing air. He 
underrates his own science in comparison with nature and her 
calm restoratives. 

But let us imagine a different view of the profession. Let 
us suppose that the physician, like the merchant, may increase, 
by solicitation, the circle of his industry. He asks without 
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scruple. He is bold and intrusive. He exalts his own skill 
and materials. The newspapers teem with his advertisements. 
With a purpose that no obstacle can divert, he presses his ad- 
vice upon every side. Every pain that casts a shadow over 
the face ; every ache that discovers itself in silence and droop- 
ing ; every nervousness that imagines danger ; every fear that 
counts the pulse ; every gloom that breeds debility; stays his 
step, and draws his eye. 

Need we ask what would be the result. The merest child 
may answer. 

But let us leave this analogy, and turn to one which leads 
more directly to the object which we have in view. 

Can the civil magistrate add to his gains by solicitation ? 
Can he suggest grievances that he may sit in judgment upon 
them? Can he foment suits to indulge a taste for administer- 
ing the law? Can he go out into the highway to make plain- 
tiffs and defendants ? 

Would it be an excuse for the magistrate who pursued such 
a course, that the suits which he excited called for judicial 
action ;—that the party whom he had awakened to a sense of 
his wrong was really injured ;—that the plaintiffs and defend- 
ants that he had made so, had upright claims and lawful 
defences? 

The magistrate redresses the wrongs that cry for relief. He 
administers justice only when it is demanded. Why should it 
be otherwise ? 

The world is rife with oppression and fraud. In every hour 
of the day, in every corner of society, vice and passion are at 
work. The results vary in an infinite degree. But how in- 
numerable are the cases in which the law is applicable to the 
position of the parties, and in how few is it really called in aid. 

There are countless seeds of litigation which are never 
quickened by suggestion. There is fuel for judicial fire which 
is never kindled. There are flaws which never meet the 
lawyer's test. Men go quietly to their graves in ignorance of 
rights, the assertion of which, would make the fortune of an 
attorney. It is but a small portion of human jars, that finds its 
way into courts of justice. The rest are shut up within house- 
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hold walls, known only in domestic history ; or perhaps, flame 
up into a temporary notoriety, and then subside into forgetfulness, 
or are adjusted by the reason of prudent and forbearing men. 

To some of those concerned in these differences, the law 
never presents itself as applicable to their cases. To others, 
legal redress occurs, but the idea is rejected, with full know- 
ledge of their rights and remedies. 

Let us turn now to that branch of human controversy that 
passes into the courts. 

It is carried slowly and doubtfully through the different 
apartments of the great judicial factory. It quickens and 
brightens the machinery of the law. It keeps up the perpetual 
succession of the bench and the bar. It occupies judge and 
jury. It feeds counsel and attorney. It pampers unwholesome 
curiosity. But in respect of social order and repose, what 
effect does it work ? 

To answer this inquiry, we may follow the course of an 
ordinary suit. Let us take for our purpose a libel for divorce. 
Those marital jars, which are so often composed and quieted 
at home, under the pressure of reason within, and opinion with- 
out, have come, through the bitterness of the parties, or the 
sinister suggestion of the lawyer, to be esteemed irremediable. 

The libel is filed and the work begins. At every turn new 
gall is infused into the strife, new foes are made, knots of quar- 
rel are tightened, close relations are chafed or severed, old 
ties are disturbed. The litigation becomes a whirlpool into 
which are drawn all things that approach the vortex. 

But the end comes and the marriage is dissolved. The sharp 
axe of the law cuts relentlessly. The object for which the 
aw was invoked is gained, but a new history of bitterness 
begins, which widens and widens like the circles in a pool, and 
is calmed and healed at last, not by a new appeal to justice, 
but by those sure physicians, silence and time. 

The example which we have chosen, is perhaps, a strong 
one, but all others that are pertinent to our purpose, will be 
found to resemble it more or less. 

A hasty conclusion from these remarks, might lead to the 
question, why courts of justice should be supported. The 
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doubt which suggests such a query, however, is equally mis- 
taken and superficial with that which induces the belief, that 
their action may be stimulated by the solicitation of their own 
officers. 

There is a view of the judiciary, which is, perhaps, the true 
one. It is a part of the machinery of government, and may 
be judged of like the other members of that great body. 

The individual action of the executive is not the effect which 
is most healthful and efficient. Government has an influence 
which is far more potent and pervading, an influence incident 
to its existence, not to its action. 

We live in an atmosphere that we cannot see. It is not 
only essential to our comfort, but to life itself. We cannot 
leave it and exist. Its necessity, however, is not in its active 
and irregular operations. Ceaseless currents span the earth. 
Storms sweep over prostrate forests. The gale subsides over 
navies it has rent and stranded. These convulsions may be 
part of the profound economy which purifies the air, or ap- 
plies it to its uses. But our comfort and our life are not in 
them. It is a steadfast and unseen pressure, a never felt, but 
never failing presence, that keeps us in being. 

Government is like the atmosphere. Its best effects are not 
active. We recognize its presence, though its strong arm 
never touches us. On every hand, men go happily about their 
duties, secure in the consciousness of its protecting arm. 

The judiciary is but a part of this government. The details 
of litigation are unsatisfactory, but they show that the sword 
is bright and sharp. They give life and presence to the law. 
And though men may not invoke its aid, yet the consciousness 
that it is ever ready to right wrongs, and to punish oppression, 
tends to quiet and forbearance and social harmony. The in- 
fluence becomes habitual and instructive. 

It is of these courts that the lawyer is a sworn officer. He 
is in theory as well as in practice a minister at the altar of 


justice. His aid is sought and allowed in that capacity and in 
that capacity only. His tie to the tribunal whose oath he 
takes, cannot be evaded or overlooked. Its honour and 
character are in his hand. His power and his punishments 
are modified by this relation. 
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Let us look at his power. One who is not familiar with its 
extent could hardly realize it. Without any writien authority, 
he acts for persons without number. He carries through the 
most critical and important negotiations. He issues process 
and his right is not questioned. His name is a warrant for 
the arrest of the most powerful citizen. Untold sums pass 
through his hands. He moulds the record. All this he does 
in the name of the court in which he practices. 

Let us look at his punishments. They are shaped aid en- 
forced by the theory we have mentioned. They meet him as 
an officer of the court in which he practices. At every turn 
jealous eyes are upon him. If he does wrong the remedy is 
speedy. He is within reach of the promptest weapons of 
justice. Where a citizen might escape, his retribution will be 
prompt and efficient. 

It is in view of this position of the lawyer, that we must 
pursue the subject. 

With such power in his hand, let us for a moment suppose 
a different state of things. The prisons, the courts, the mar- 
ket house, the exchange, are all swarming with busy attorneys. 
Rivalry is indefatigable. ‘To the importunate creditor one is 
ever ready to suggest a suit. To the embarrassed debtor it is 
hinted that resistance gives time. If an assault is committed, 
a lawyer at once shapes the revenge. If a slander is uttered, 
the vision of vindictive damages is presented immediately to 
the willing eye. The sailor falls a victim to the legal harpy. Jn 
every lane and thoroughfare of life the work goes on. Every 
officer has his intrigue with a man of the law. 

Can any one imagine a fouler or more corrupt bar than 
would grow up under such auspices. Can any body dream of 
more filthy and disastrous litigation. The only relief in such 
a prospect would be the assurance that the system would soon 
burn itself out. 

We nced not elaborate the reasons which may be urged in 
favour of the rule against solicitation of practice. They are 
clear and abundant. We proceed to another part of our sub- 
ject; and it is sufficient for the discussion of that to know, that 
such a rule is established, and that it is recognized by the law 
and encouraged by professional convention. 
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Like other rules which have a conservative tendency, the 
one in question, is often disregarded. The lust of gain, the 
excitement of unhealthy progress, the fever of ambition, are 
too strong for the calm forces of prudence and deliberation. 
The rule is broken, and in its breaches are hidden the greatest 
snares and dangers of the profession. 

Some of these are notoriously disreputable, and even crimi- 
nal. One of the most usual and dangerous, is directly con- 
demned by the sentences which we have presented at the head 
of these remarks. 

«For a still stronger reason, the lawyer is forbidden to pro- 
cure a client by bargaining with a ministerial officer, or with 
an agent.” (Un agent d'affaires.) 

“Let him refuse all connivance with the keepers and atten- 
dants of prisons, who make a trade of selling the clientage of 
the prisoners for wages, or some more degrading rengunera- 
tion.” 

This form of the offence is not peculiar to the French 
bar. It is an evil the extent of which, few imagine. At 
distant intervals the veil is removed from some flagrant ex- 
ample, by the remorseless purging of cross examination, and 
the witness box; but the secret ramifications of the intrigue, 
are generally secure from discovery. Our courts daily reap 
its bitter fruits. The law daily suffers from its industrious 
effects. Justice is daily put to shame by her own officers. 

A case has lately occurred in one of our own courts, in 
which a prison inspector, whose office it was to visit the prison, 
to see that the duties of its officers and attendants were per- 
formed, and to “ prevent all oppression, peculation, or other 
abuse or mismanagement,” was publicly charged with making 
use of this positicn, to become the counsel of one of the 
prisoners, and then of defrauding his own client. 

We know nothing of the justice of the charge in this par- 
ticular instance. It may have been made upon base grounds, 
and for a sinister purpose. Many a stainless character has 
been defiled by false witnesses. We must not and will not 
anticipate the action of the law. But whether the accusation 
be true or false, it tends to show the danger of using the 
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officers, or the offices of prisons, as a means of procuring 
clients. 

The system of keeping in pay bailiffs and policemen, is not 
only disreputable in itself, but is pregnant with the foulest 
abuses. At one end of the intrigue, is the relation which 
sometimes exists between the criminal and the officer who 
arrests him, a relation often of great villany. At the other, is 
that between the officer and the attorney, in whose office his 
net is emptic’. To any mind, this view is fruitful of danger 
and crime, but to the eye that is familiar with all the machinery 
of a city police, the position of a lawyer who" becomes a part- 
ner with one of its officers, appears but a doubtful foothold 
upon the edge of a dark and bottomless abyss. 

We need not, however, stay to deal with so glaring and 
manifest a breach of the rule in question. It is one which 
knows its own filth and paltriness, and therefore hides and 
crawls. 

There is another form of the offence of solicitation, which 
is equally common, and little Jess injurious. Those who are 
guilty of it instead of using the officer of the law in furtherance 
of their purposes, avail themselves of its records. 

The records of our courts, and the quasi records of the in- 
ferior magistracy, are subject to the inspection of every citizen. 
It is his right to examine them. There are those in the pro- 
fession, as well as out of it, who live upon the knowledge that 
these writings impart. They are minute histories of litigation. 
If a baffled plaintiff stops to breathe, the pause is told there. 
If a suit has gone to sleep from the very weariness of the par- 
ties, there it appears. If a judgment has been recovered, but re- 
mains uncollected on account of the insolvency of the defendant, 
its history is told among these papers. If alien or encumbrance, 
uponthe security of which, some trusting widow relies, is affected 
or destroyed by a legal flaw, it appears upon these shelves. 

Upon these records, acute glances are daily bent. Adroit 
and itching hands daily handle them. If litigation sleeps, the 
discoverer urges it on. If a judgment strikes his eye, which 
some trick or trap may collect, he offers his services for a 
share of the proceeds, or buys it for a song, with a lie in his 
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mouth. If a lien or encumbrance which apparently binds 
property is found to be lost by some lurking vice in the pro- 
ceedings, the jugglery of a sheriff’s sale gives him the benefit 
of his unwholesome knowledge. There is many a man whois 
waked up by some attorney or his unprofessional jackall, to 
the assertion of a stale and forgotten claim. There is many a 
man who owes his ruin to counsel, who in another’s name 
have devised and matured the whole scheme of destruction. 

In beginning the profession, many openly solicit practice. 
They beg it, almost, from house to house. They offer induce- 
ments and considerations. They distribute cards and circu- 
lars. They advertise with references. These are milder 
forms of the evil, but are strongly condemned by the better 
principles of the fraternity. 

There are others who profess to despise these improprieties, 
who do no better. They scorn open request, but they solicit 
by insinuation. They invite disclosures of strife and litigation by 
well directed and adroit suggestions. They do notofler their ser- 
vices, but asif in conversation, they state the wrong, ghe remedy, 
the defects of the course thus far pursued, their own success in 
like cases. If counsel are already employed, they do not ask to 
be substituted, but they alarm by hints of mistaken advice, and 
doubtful proceedings. Their ingenuities are too numerous to be 
described. They make one suit minister to twenty business con- 
nections. They call meetings of creditors at their own offices. 
They make their representation of one of a class the entering 
wedge to a representation of the rest. 

We might extend this subject almost indefinitely, but we 
have not space to develope it more fully. We cannot conclude 
our remarks, however, without an appeal to our bretheren of 
the bar in behalf of the profession whose dignity and honour 
they are bound to maintain. 

How many among us neglect those delicate rules of pro- 
priety, the observance of which, would make our labours so 
pleasant. How few wait for the results of honourable patience, 
without yielding to the temptations of personal and temporary 
advancement. How few submit deliberately to the principles 
which their best reason acknowledges, and set their faces 
with firmness against the inroads of vice and disorder. 
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PARKER v. THE COMMONWEALTH OF PENNSYLVANIA. 
Supreme Court. Dissenting Opinion.* 


Covtrer, Justice. The plaintiff in error contends that the Act of 
Assembly of the 7th April, 1846, authorizing the citizens of the 
several Boroughs, Townships, and Wards, in the several counties 
enumerated in the act, to decide by ballot whether the sale of spiritu- 
ous liquors was desired among them or not, is unconstitutional, and 
that, therefore, as the conviction in this case is founded on that act, it 
is wrong, and ought to be reversed. The argument of the counsel 
for the plaintiff in error, proceeds on the ground that the law refers 
back to the people the power of legislation vested in them, which it 
cannot do, 2d. Because such laws have a tendency to convert the 
government into a pure democracy, by submitting too much authority 
to the people, and because the law is not universal and equal over the 
Commonwealth. These objections will be considered in their order. 
I must say first, however, that the distribution of power among the 
co-ordinate branches of the government, is admirable ; and that the 
just equilibrium of all ought to be preserved, and that it is the especial 
duty of this Court to observe, with sedulous care, the just limits of its 
own authority, as well as to guard the land marks which define the 
boundaries of the other departments. The duty of providing for the 
general welfare, and of regulating the public policy of the State so as 
to promote the public good, is confided to the legislature. Their 
powers in this respect, except as limited by the bill of rights, are full, 
ample and sovereign, being totally dissimilar to those of the Congress 
of the United States, whose powers are enumerated. But to our legis- 
lature is confided all legislative authority, except so far as it is limited 
by the bill of rights, which is the only exception. The first inquiry, 
therefore, is, does this law violate any section of the bill of our rights, 
which the Constitution declares shall be excepted out of the general 
grant of legislative powers. That has not been pretended in the ar- 
gument, nor could it be with any show of reason. In every civilized 
country of the world, granting licenses to sell spirituous liquors, has 
been considered under the dominion of the law-making power, and 


* We publish above the dissenting opinion of Judges Coulter and Burnsides, 
in the case of Parker v. The Commonwealth, recently decided at Pittsburg. The 
opinion of the majority of the Court, will be found in the forthcoming volume of 
Mr. Barr’s reports ; but as under the Act of Assembly, appointing a reporter, dis- 
senting opinions are excluded, whenever such opinions, on questions of interest 
can be obtained, they are published in this Journal. An abstract of the majority 
opinion of our Supreme Court, will be found in the December Number of the 
Journal ; and in the February Number, an abstract of the view taken of a law of a 
similar character, by the Supreme Court of Delaware, entirely in accordance with 
that of the Supreme Court of Pennsylvania. 
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only to be allowed and permitted when it promoted the public good. 
It has been peculiarly so in the United States, from their beginning. 
This law, therefore, violates no private vested right, no man having a 
vested right to receive a license to sell spirituous liquors, if deemed 
by the iaw-making power contrary to the general good. He might 
as well pretend that he had a right to sell obscene pictures, to cor- 
rupt the morals, or vend lottery tickets, when the law declared it 
against the public good. This law then, does not violate private 
right. It solely regards public policy, the course of which is com- 
mitted to the general assembly, and in such case the violation of the 
constitution ought to be clear, and beyond doubt, to justify this Court 
to declare it void. But it is alleged, that the legislature transferred 
their power to the people, and that the law derives its power from the 
vote of the different wards, which may produce a different result in 
different and contiguous -districts. ‘The point of the objection, so far 
as it regards the constitution, relates to the mode and manner of en- 
acting or establishing the law, but that is entirely within the discretion 
of the legislature. If an individual grants a power of attorney to 
another, to transact all his worldly business, that surely does not pre- 
vent the agent from asking advice from his principal; and nothing 
would prevent the agent from making a contract to take effect, if it 
should be approved by the principal. Let any man lay his finger 
upon any section or clause in the constitution, which prevents the 
legislature from consulting the will of their constituents, or from 
making a law to take effect, if the will of their principal shall approve 
it. The objection is, that the legislature have all the Jaw making 
power granted to them, but does not that very circumstance allow 
and permit them to introduce a contingency into the law, upon the 
happening of which, it shall take effect. The contingency is the 
creation of the law and part of it, and when it happens, the law be- 
comes absolute. If A, grant a lot in the city of Allegheny to that 
city, if the citizens, by a majority of votes at their next election, agree 
to accept it, it would not be the vote which made the deed, or created 
the estate, but it would be the deed of the grantor.—The acceptance 
of the citizens by vote, was only the evidence of the contingency, 
upon the happening of which the deed was to be absolute. And so 
with regard to a law passed by the legislature, submitting its accep- 
tance to the vote of the people in each ward or township. It is not 
the vote which makes the law,—that is only evidence of the happen- 
ing of the contingency, upon which the law is to go into operation or 
not. This conditional legislation is fully within the competency of 
the legislature,—surrenders no power possessed by them, and is a 
fair exercise of their discretion. Its operation carries along with it 
the willing minds of the people, which is always a matter of great 
moment in a free government, with regard to laws which propose a 
considerable change in the customs of the people, and which pre- 
pares them more effectually to accomplish a great reform. But the 
opponents of the law would make it unconstitutional, because the 
legislature did not come down on the people without warning, in a 
peremptory, unconditional, absolute, iron fisted law. That is the kind 
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of laws which they allege are constitutional—Such as come down 
upon the sovereign people, as a mandate from a master to a servant, 
who has no voice, no right to be heard or consulted. If the legisla- 
ture can pass a law to take effect upon a contingency, (which I will 
show from the highest authority,) why may that contingency not 
rest on the ballot box? Is there anything in its operation which is 
alien, or foreign to a representative republic? In the case in hand, it 
is but the evidence, whether the sale of spirituous liquors, by license 
from the government, is desired or not, or will or not promote the 
public good in the ward. A wise and parental government ought not 
to force this traffic in defiance of the public will, and that public will 
is more surely ascertained at the ballot box than in any other mode. 
The propriety or expediency of the law does not fall within the com- 
petency of this court to decide. That is not the question. But may 
not her legislature constitutionally enact it?) Whenever it is disapproved 
by the people, her legislature may alter, modify, or repeal it. I will 
show, by and by, how far the people have been authorized in town 
meeting to make laws for their government in sister States, But from 
the earliest dawn of our constitutional, or even our colonial legislation, 
the will and desires of the people have been consulted, as to the 
operation of law, either before it was enacted or afterwards, by meas 
of intermediate agents, The establishment of roads and highways is 
not a judicial act, it does not fall within the range of judicial duties, 
but is essentially a high legislative act of the most important charac- 
ter, and sometimes the legislature exercise it directly as to County or 
State roads, but they, in a sound exercise of their discretion, have ves- 
ted, or if the phrase is preferred, delegated to the courts, through the 
agency of viewers and reviewers, power to ascertain the wants and 
wishes of the people on the subject, and by law it is declared, that 
upon condition that the viewers and the court agree upon a particular 
road, it shall thenceforth be deemed and taken as a public road or 
highway. In this case, it is not the court or the viewers who make 
the law or the road; they only afford the evidence upon which the 
law operates, and ordains the road. So in relation to taverns or inns 
licensed to retail spirituous liquors. The old law requires the cer- 
tificate of twelve respectable persons of the ward or township, to cer- 
tify that a tavern or inn is necessary in the neighbourhood, and this 
certificate of the citizens must be approved by the court, and the con- 
currence of both is the condition on which the law shall operate. 
What else is this law under consideration, than a certificate of a ma- 
jority of the citizens of the townships or ward that an inn or tavern, 
or other establishment for vending spirituous liquors, is not necessary 
in the ward or township, and that is the condition upon which the law 
is to be enforced or not. 

But it is a certificate given at the ballot box, and that gives it weight 
and respectability in my judgment far above a certificate annexed to 
petitions. One is procured upon solicitation and given to oblige a 
neighbour. In the other case of the ballot box, the matter is discussed, 
thought and reflected on, and the opinion expressed calmly as the 
voter chooses. And upon a certificate of the majority of the voters 
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of the ward or township thus given, that houses for selling spirituous 
liquors are not wanted or necessary in the ward or township, the law 
declares that no license shall be granted. It has been said in the ar- 
gument, that we would have a number of domestic parliaments, al- 
luding to the vote of wards and boroughs and townships. But, thank 
the Almighty, we have no parliaments in this country, either domestic 
or foreign, but we have the vote at the ballot box in districts suitable 
to the people where they elect the President of this country, the 
Governor of the State, Members of Congress, and of Assembly, and 
all officers, down to fence appraisers. And this they do calmly in 
the manner prescribed by law, under the control and regulation of the 
law, and in the presence of the law, by its officers and ministers. 
And yet, this people cannot be entrusted to express by the ballot box, 
in the estimation of the learned counsel, whether they wish to have 
houses licensed among them to sell spirituous liquors. The ballot 
box is nota parliament, domestic or otherwise, but by and by, it 
will be the master of parliaments. It is as yet peculiar to our free 
institutions,—was devised and put in practice here, has answered ad- 
mirably all the purposes of its adoption, and, slighted or not, it is the 
real sovereign power,—a power which is destined to make a mighty 
movement in the world, and it is not worth while to cavil at this 
small item entrusted to it by the legislature, whichis no more of legis- 
lation in my opinion, than electing an Overseer of the Poor is legisla- 
tion, ‘The law has authorized the people to vote on a particular sub- 
ject, and in casting their vote, they merely discharge a privilege 
granted to them by law. The real power of the ballot box resides in 
the faculty of electing all officers made elective by the constitution, 
and by that means it can at least accomplish its purpose. To say 
that the law in question delegates the constitutional power to pass 
laws to any body, or to the people, is begging the question, and as- 
suming a conclusion. 

I will now enumerate some instances approaching more nearly toa 
transfer of legislative powers which have been approved by the highest 
judicial sanction. Thus the constitution of the United States vests in 
Congress the power to make all needful rules and regulations respect- 
ing the territories of the United States, and in pursuance of this power 
they have uniformly authorized the Governor and Executive Council 
of the territories, since the ordinance establishing the first in 1787, to 
collect such laws of the adjoining States as were suitable to their con- 
dition, and embody them as the laws of the territory, which collection 
was to be in force, and taken as laws, until one or all of them should 
be disapproved by Congress. Thus the very function of legislation 
was conferred. But it was the Act of Congress which gave force and 
vitality to that function. By the 11th section of the Act of Congress 
of May Ist, 1810, the President of the United States was authorized 
in case either France or Great Britain should so revoke or modify 
their edicts as that they ceased to violate the neutral commerce of the 
United States, in his judgment and discretion to declare the same by 
proclamation, afier which proclamation, the trade suspended by that 
act, and the act laying an embargo, might be revived. In the case 
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of the cargo of Brig Aurora, 7 Cranch, 382, the constitutionality of 
this law was questioned. Mr. Ingersoll contended, that “Congress 
could not transfer the legislative power to the President, that to make 
the revival of a law depend upon the President’s proclamation, was to 
give to that proclamation the force of law. But Mr. Law, a most dis- 
tinguished jurist, replied that Congress only prescribed the evidence 
which should be admitted of a fact on which the law should go into 
operation or not, and the Court sustained the constitutionality of the 
law. ‘The learned and experienced Judge Johnston who delivered 
the opinion of the Court, said, “* we see no sufficient reason why the 
legislature should not exercise discretion, either expressly or con- 
ditionally as their judgment should direct. There the contingency 
was the will of the President, here it is the will of the people. This 
case is strongly in point. The legislature, in the act in question ex- 
ercise their discretion conditionally, and prescribe the evidence of the 
fact on which the law shall go into operation or not. Whether that 
evidence was the consent of twelve respectable citizens of the ward or 
township and the approbation of the court, or the approbation of a 
majority of the peonle of the ward or township, would seem to be 
purely and absolutely within the legislative discretion. 

I have mentioned these cases occurring in the legislation of Con- 
gress, which have not only received the sanction of the highest ju- 
dicial authority, but have been approved also by the signatures of our 
wisest Presidents and the consent of public opinion. In the history of 
our own legislation pregnant instances of the same kind have oc- 
curred, 

Section 7th of the Sixth Article of the new constitution provides that 
the justices of the peace and aldermen of the several wards, boroughs 
and townships shall be elected, in such number as shall be directed by 
law, and the act of 31st June, 1832 directs that two shall be the num- 
ber in each ward, borough, or township, but the qualified voters of 
any ward, borough, or township, may upon notice given by fifty of 
their number, decide at any election for constables, to increase the 
number by a majority of votes, expressing in the vote, ‘ increase one,” 
or “ two,” or “ no increase.” And if a majority of votes is for in- 
crease, in such case, at the next election for constable in said town- 
ship, an election shall be held for the increased number. And com- 
missions shall be issued to the one or more who shall be elected. The 
constitution provides that this number shall be fixed by law, but the 
law submits the choice of number, to the people, and provides that 
according to their decision commissions shall be issued. This law 
falls also under the interdict of the principle to be established, and 
must be overturned. 

In a number of the counties of the commonwealth, poor houses 
have been established, upon a vote of the people of the respective 
counties. The legislature first enacted the law, establishing a system, 
and then provided, that if a majority of the people decided at the next 
election to accept the law, it should upon that event become obligatory. 
On the faith of these laws, property has been purchased, large and 
expensive buildings erected, officers annually elected by the people, 
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taxes levied, and all with the assent of public opinion. Yet all these 
establishments wi'l topple down, under the withering effect of the prin- 
ciple now to be established, that it is not within the constitutional dis- 
cretion of the legislature to make a law take effect upon the contingen- 
cy of its being accepted by a majority of the people at the ballot box. 
But above this, and of paramount importance is the School law. That 
law so strongly imbedded in the affections of the people, is founded on 
the principal now asserted to be unconstitutional. And as it has been 
repeatedly recognized by all our courts, we ought to hesitate, before 
pronouncing another law so nearly like it, in its establishment, un- 
constitutional. Some possible shade of difference may be imagined 
by ingenuity. But the great principle is in both, a submission to the 
people to ascertain their wishes. And if one should be held constitu- 
tional, and the other not, it would be the result of absolute will and 
not of reason or judgment. Beside the general grant of all legislative 
power, there is a special injunction in the constitution, that the “ legis- 
lature shall as soon as conveniently may be, provide by law for the 
establishment of schools throughout the State.” ‘They provided by law 
for that purpose, but submitted the law to the acceptance or rejection 
of the different school districts—which law may be rejected by any 
district after it has accepted it, every triennial year. But if this act 
of Assembly has been made by the districts accepting or rejecting it, 
then the constitutional injunction has never been complied with, and 
the law, being the work of the several districts is of no constitutional 
obligation. Beside as in the law under consideration, the legislature 
did not provide for the establishment of schools throughout the State, 
the city and incorporated districts of the county of Philadelphia, being 
excepted, composing perhaps, one tenth of the population of the State. 
They had been previously furnished with a system according to their 
wishes. And this law provides how taxes shall be collected in the 
non-accepting districts, by the commissioners of the gounty for the 
schooling of the poor in those districts; thus showing that different 
laws and rules may obtain, even in adjoining districts. As I have 
shown the license law cannot be distinguished from the School law, 
by one being for the whole State, and the other not. They are both 
local, nor can it be distinguished because the School law is a matter 
of general policy and the other not. To keep [nns or sell liquors has 
always been under the dominion of the law in England, in every 
civilized country of Europe, and in all the American States. Every 
where, it is considered, as belonging to the public polity of the govern- 
ment, and only to be allowed or “disused as the general good and con- 
venience required. The result of these elections proved how safely 
any measure tending to the public benefit, the promotion of public 
morals, and the diffusion of knowledge among them, may be submitted 
to the people. ‘This law, thus by its own provisions to take effect, 
on the contingency of its being accepted by a majority of the votes, in 
the particular district, has been universally approved by the public 
sentiment and intelligence. Its constitutionality was never doubted 
so faras I know. I think I may say that almost every court of com- 
mon pleas in the State has adjudicated upon it. It has been before 
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the supreme court in many cases, a few of which I will mention : 
Mershon v. Baldridge, 7 W., 506 ; Garhart v. Dickson, 1 Barr, 224; 
Kigsly v. The School, 2 Barr, 28; Wilson v. Lewistown, 1 W. & §. 
429. In which cases, the validity of elections, the collection of taxes 
and important matters under the law, were settled by this court. It 
may be said, that its constitutionality was never directly put as a point 
to the court. But why? Because nobody, either lawyer or judge, 
doubted its constitutionality. This of itself, in my opinion, ought to 
prevent this Court from declaring a similar law unconstitutional, in- 
asmuch as it must of necessity raise a reasonable doubt at least in the 
mind of any man. And when there is doubt, this Court ought not 
to declare a law unconstitutional ; respect for the legislature, in such 
case, in my opinion, requires the Court to forbear. 

Thousands of school houses have been erected, millions of the pub- 
lic treasure expended, and heavy taxes collected under the school law. 
But the principle contended for by the learned counsel for the plain- 
tiff in error will crumble the whole system into dust and ashes, anc 
prove its ruin. A plentiful crop of suits will arise to fill our courts, 
with regard to school property, school taxes and school houses. In 
the law under consideration, its obligatory force depends upon the 
contingency of the people by their votes at the ballot box, declaring 
to accept it, and so precisely of the school law. Allied by affinity in 
their tendency to elevate and exalt the character of the people, one 
fate must attend them both. I admire ingenious theories, but | can- 
not permit them to overturn public opinion, as settled and sanctioned 
in the long lapse of years by our habits, our laws, and our judicial 
tribunals. Wisdom is often found among the mass of the people and in 
the general current of thought and opinion, where it cannot be found 
in the speculations and theories of the scholiast. It may be said, 
however, that the legislature can pass a supplementary law, confirm- 
ing and making sound these impotent and spurious laws. But who 
knows that they will do it. ‘That which is null and void in the be- 
ginning cannot be made valid, this 6 a principle well established. 
The legislature may pass a new law on the subject. A majority 
however, may believe that the old laws are constitutional, and that it 
would be yielding and abandoning their own powers under the con- 
stitution, which they are bound to support and preserve, if they made 
the admissions of their unconstitutionality by enacting new ones. 

These, however, which I have enumerated, are not the worst effects 
which are to follow the establishment of the principle contended for. 
The profound and philosophical author of the Spirit of Laws, asserts 
the propriety of adopting intermediate agencies, because the legisla- 
ture could not probably know all the wishes and wants of the people 
accurately, and he instances the case of the grant of power to cities, 
and boroughs, to regulate their internal affairs. But on the principal 
contended for, the laws or ordinances of cities and boroughs, would 
be of no effect, because they were not established by direct enactment. 
The mistake, however, is in not perceiving that they derive their force 
from the direct enactment of the law-making powers, and without that 
would be nothing. They are the mere agencies to ascertain the 
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necessary wants and wishes of the people of the city or municipality. 
But if the principle contended for by plaintiff is sustained, the power 
of municipalities and boroughs must fail. The power, however, has 
been frequently sustained by this court, not only criminally, but 
civilly, Mayer & Co. v. Hill, 3 Yates, 475; Mayer & Co. v. Mason, 
4 Dallas, 266; Carlisle vr. Baker, 1 Yeates, 471. 

But the principle about to be established will, I fear, open a still 
higher source of annoyance and disturbance to the settled law and 
authorities of the State. The constitution under which we sit here 
and decide causes, derived its origin from a law, such as the one 
under consideration. In the old constitution of 1790, there was no 
provision for its amendment, but there is in the present constitution, 
The General Assembly under plenary and sovereign power of legis- 
lation vested in them by the old constitution which was precisely the 
same as that vested in the legislature, by the present constitution, en- 
acted a law submitting the question of calling a convention to a vote 
of the people. It may be said, however, that the people have a right 
to make their constitution. Undoubtedly they have, and so have they 
a right to make their laws in the same sense. A majority of the 
people may alter and abolish their constitution and their laws, but 
they must do it according to the constitution, or it will be revolution. 

Now the old constitution, gave tothe legislature no power whatever 
on the subject, except what was contained in the clause, “ the legisla- 
tive power of this commonwealth shall be vested in a General As- 
sembly.” 

Under this power, the law submitting the volte to the people was 
enacted. A majority of the whole people did not vote for a conven- 
tion, but a majority of the votes cast were in its favour. Accordingly 
a law was enacted, the convention assembled, and the result of their 
labours, the present constitution, was submitted to the people. A 
majority of the people did not vote to adopt it, but a majority of the 
votes cast did. The present constitution, therefore, does not derive 
its origin from a majority of the citizens, but from a law such as the 
one under consideration, which provided, that a convention should be 
called upon condition that a majority of the citizens should, at the 
general election, manifest by a majority of votes cast, (for all had the 
opportunity of voting,) that they desired it. The new constitution, 
therefore, hangs upon the law, submitting the question to the people to 
be decided at the ballot box, and the condition that a majority of the 
votes cast was in its favour. It was vehemently contended at the time, 
that the legislature had no authority to pass such a law, and that it 
was utterly unconstitutional.— If, then, they had authority to make a 
law for calling a convention, dependent upon the contingency that a 
majority voting desired it, why can they not make a law proposing an 
important change among the people, dependent for its taking effect, 
upon the happening of the same contingency—that is, a majority of 
voters being in its favour. If they cannot do it in the latter case, a 
rule will be established which | do not see at present how the Court 
could get round, if any person should bring before them the validity 
of any of the alterations made in the new constitution. I would not, 
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without a conviction as clear as the unshadowed light of the noon day 
sun, cast a doubt on the subject by any judicial decision. 

I will next consider the argument against the law, on the ground 
that such laws will convert the government into a pure democracy, 
and is, therefore, unconstitutional. This is closely allied to the argu- 
ment I have considered, but has, in my mind, even less force than its 
twin brother. Montesquieu in his Spirit of Laws, says, (and | quote 
him because he was no friend to democracy,) that in a country of 
liberty, the legislative powers should reside in the whole body of the 
people, but as in large states that is impossible, it is fit that the 
people should transact by their representatives, The same principle 
is embodied in our bill of rights, in which it is declared that “ all 
power is inherent in the people, and that they have a right ina peace- 
able manner to apply to those invested with the power of government 
for a redress of grievances, or for other proper purposes. This fun- 
damental rule establishes that the voice of the people ought to be 
heard, and when it comes from a majority that it ought to be obeyed. 
But the legislature may have doubts about the wishes or wants of the 
people, and although in most cases they may be able to judge from 
their own experience, or the petitions and meetings of the people, 
yet on important questions, when a great change is proposed, they 
may desire to know the public sentiment accurately before imposing 
a law which they think wise and prudent upon them, and therefore, 
they provide that it shall go into effect upon the contingency of the 
minds of the people being favourable to it as expressed at the ballot 
box. This is in aid of the bill of rights and in pursuance of its letter 
and spirit. It parts with no prerogative or function of the legislature, 
confers no new or extraneous power on the people. Why then, 
should it not be within the competency of legislative discretion ? 

I have an habitual regard for the distribution of power in the con- 
stitution, but perceive no infringment of that distribution in this law. 
| would preserve to every branch or department its just influence, 
and the last that I would desire to see struck, would be the just rights 
of the people. I will not deny but that the legislature might possibly 
abuse the legislative discretion in this respect, as they might in any 
other department of legislation, but [ will not impute to them such 
abuse for the purpose of founding upon that assumption, an argument 
against the fair, honest and beneficial exercise of their powers. The 
price which we pay for our great political blessings is, that the power 
we entrust to our agents may be abused. But | wait till such abuse 
occurs, before | denounce it. In a pure democracy, the people de- 
liberate in mass in a tumultuous assemblage.—They propose, discuss, 
and enact the laws. That is impossible in our commonwealth, 

The legislature do not surrender their power by the law under con- 
sideration ; they may repeal it, modify it, or continue it as they see 
fit. The vote of the people at the ballot box, signifying their wish in 
relation to the law, in the mode devised and afforded to them by the 
law itself, has no colour of a pure democracy, or a subversion of our 
representative republican government. The law derives all its force 
from the legislature and the signature of the gcvernor, and parts with 
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nothing that belongs to these departments. All laws derive their force 
in a republic, from the powers of the people, and their stability from 
enlightened public opinion, It is therefore wise and proper, that they 
should conform to, and be approved by public sentiment. 

And when a considerable change is proposed in long established 
customs, it is wise and prudent legislation to consult public opinion. 
Such was the case in regard to the School law, and such is the case 
in the law under consideration. The one is designed to elevate, en- 
lighten and corroborate the public mind, the other designed to purify, 
enlarge, and adorn the public morals; so as to make the people of 
the commonwealth worthy recipients and sure guardians of the great 
principles of religious, moral, and political truth committed to our 
care.—But these monuments to truth, liberty, morals and public in- 
struction, which the legislature, with the assent of the people, have 
erected, this Court is invoked to destroy. But, perhaps, if this Court 
undertake to judge of the mode and manner in which the legislature 
shall exercise its discretion in relation to the public policy of the 
country, and not the result of that discretion upon the rights of in- 
dividuals, a stronger appearance of destroying the equilibrium of the 
departments of government, may be presented than is afforded by the 
law in question. It may be alleged that the court will ultimately be- 
come an oligarchy, which invades and takes away legislative dis- 
cretion, and thus destroys the democratic feature of the republican 
lorm. 

Another argument is, that the law is unequal and operates in spots. 
But such has been the manner of our legislation from the beginning. 
The stray law was made to operate in some counties first, as was 
ulso the law respecting swine running at large—Poor houses are 
established in some counties and not in others. ‘The Mechanics’ Lien 
Law is local, being confined to certain counties. The laws concern- 
ing game are local, embracing certain counties only, and so are the 
laws respecting fishing. The laws conferring equity powers on the 
courts of common pleas are local and operate in spots. The School 
law is local, the city and county of Philadelphia being excluded, they 
having been previously furnished with a system adapted to their wishes. 
Thus the legislature provides for the wants and wishes of the people 
of every district as far and as well as they can, And why should 
they not do so? The habits, manners, wants and wishes of the 
people of a large community are different in different sections. And 
a wise lawgiver always adopts the law, as far as may be, to the wishes 
and wants of the people. No rigour of laws can force into entire 
uniformity the habits or wants of the people of different sections, any 
more than they can force them to speak the same language or worship 
at the same altar. In our system of government, all minor differen- 
ces produce the general harmony, because there is one superintending 
power which regulates the whole, according to the wants of the parts. 

The argument that there may be inequality in the amount of 
revenue derived from the license to sell liquors, as the law may be 
adopted in one county and not in the adjoining one, is met by the 
operation of the old law. Under its operation, the same thing may 
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and has occurred. In one township, there may be one or no taverns, 
and in the next contiguous one, there may be a dozen. There cannot 
be uniformity, for it depends, under the old system, upon the wants 
and wishes of the people of the several townships or wards. If one 
is taxed more than another, it is by its own voluntary act. 

One remarkable local law is the statute of 31st May, 1841, which 
provides, that in all cases when houses or other real or personal 
property is destroyed in Philadelphia county, by any mob or riot, the 
owners of the property may sue the county, and by a summary pro- 
ceeding, recover the value thereof. This act has received the judicial 
sanction of this Court. A great deal of our legislation respecting 
roads and bridges is local, and many statutes enacted for particular 
counties, making different officers, presenting different numbers of 
viewers, different modes of assessing damages, different modes of 
paying for repairing bridges, &c. I refer to a few, Act of 6th April, 
1843; Act of 13th April, 1843; Act of 11th March, 1844; Act of 
24th February, 1845, and the Act of 7th April, 1845, concerning 
Montgomery and Monroe counties. There is a particular law on the 
subject for Cole Brooke, Date township, in Berks county. But the 
learned individual need not suppose that these things are innovations. 
They have their foundation in common sense and nature, and hence 
are common, now and heretofore. Local laws, for particular dis- 
tricts, prevail to great extent in England, as those versed in her in- 
terval history well know. Lord Coke gives as one of the foundations 
of judgment in England, the customs of different places, as “ a hamlet, 
town, burgh, city, manor honours, hundred or county. Co, Litt. 110 
b. Dort & Student, Dial 1, cap. 10. And these customs have been 
recognized by repeated acts of parliament, and sustained by the courts, 
as the just foundation of legal judgments. I might cite numerous 
cases. Then there are the customs of London, which enter so large- 
ly into the administrative justice in relation to property in that city. 

In all the New England States, as I believe the power of establish- 
ing laws and regulations peculiar to themselves, and for their own 
benefit, is granted by statute to the towns, or as we call them town- 
ships, and the power thus granted, has been found by long experience 
to be wisely used, and to result in the happiness, security, and pros- 
perity of the people. 

The counties in Massachusetts, are divided into towns answering 
to our townships. By their revised code of Nov. 4th, 1836, the power 
of the towns is prescribed. The people are to assemble annually 
either in the month of March or April, and as often afterwards as the 
affairs of the town require, according to regulations set forth in the 
law. When they assemble, they elect a moderator, during which 
election the town clerk presides. ‘The moderator preserves order, 
decides as to who is entitled to speak, and the meeting have power to 
exclude any person guilty of disorderly behaviour, and to fine him 
not exceeding twenty dollars. ‘The towns have power at any legal 
meeting to grant and vote such sums of money, as they shall judge 
necessary for the following purposes. For the support of town schools, 
for the support and maintenance of the poor, for burial grounds, and 
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for all other necessary charges arising in the same town. The town 
meetings, shall make such necessary orders and laws for directing and 
managing the prudential affairs of the town, as they shall judge most 
conducive to the peace, good order and welfare of the same, and they 
may annex penalties not exceeding twenty dollars, I will not attempt 
to enumerate all the powers and duties of the people assembled in town 
meetings, it is sufficient to say, that by the act of the legislature, almost 
the entire legislation, bearing on each town, is submitted to the de- 
cision of the town meeting. They have a right to determine, also, 
whether or not they will send representatives to the general assembly 
each year. 

I have not been able to procure a copy of the laws of Massachusetts, 
New Hampshire and Connecticut, but I have no doubt, from c1ses in 
their books of reports, that, their laws are nearly the same. Thus in 
these States, each town may have different laws suitable to itself, de- 
liberated and enacted by the people of the town, in lawful meeting as- 
sembled, yet this difference has never produced evil. These States 
remain firm as their granite rocks, upon the republican system of 
government,—although they refer back to the people, much of the 
interior legislation suitable to their condition. The institutions of 
these States, sharpen the intelligence of the people, give them the 
habit of investigating public affairs, of considering and acting for 
their own benefit, and contribute largely to that peculiarity of charac- 
ter which has made the people of that section of the Union, distinguish- 
ed and remarkable in every part of the civilized world. 

Abreast with the foremost of every nation in science, arts and 
literature, their institutions afford strong evidence of the safety with 
which the people may be trusted. The grant of legislative power, in 
their constitutions, particularly that of Massachusetts, is about the 
same as ours, and the bill of rights also, yet such laws, vesting far 
higher powers in the people of districts than this, and establishing 
laws which may result in different rules and measures, in contiguous 
districts, and which, in fact, relegate to the people much of the authori- 
ty of legislation, have been sanctioned and approved by the wisest 
judges, and most far seeing statesmen, that this or any other country 
has produced. I refer, generally, to the cases of Stetson v. Kempton, 13 
Mass. 272 ; Farras v. Perley, 7 Greenleaf, 404; Woodbury v. Hamil- 
ton, 6 Pickering, 101 ; Nelson v. Milford, 7 Pickering, 18 ; 12 Pick- 
ering, 227 ; Blackbnrn v. Inhabitants of Walpole, 9 Pickering, 97, 
and specify many others, to establish that such statutes have been 
sustained, and in some measure to exhibit the extent of the powers of 
town meetings. 

Are then the descendants of the Allemani less worthy of trust than 
the descendants of the Anglo Saxons; less capable and worthy of 
enjoying and guarding the principles of liberty. Must strangers, con- 
templating our resources, our people, and our institutions, and the de- 
cisions of our courts, say, alias, poor State, afraid to trust itself. The 
people who have the hearts to feel, are the real safety of the minority, 
because they will never commit wilful oppression and injustice on 
their peers. Virtue and knowledge are the pillars on which the super- 
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structure of our republic rests. The School law, and the law under 
consideration, are designed to promote both. 

I rejoice that my deliberate convictions lead me to the conclusion, 
that the Act of Assembly under consideration, is entirely constitutional, 
| would not throw a pebble in the way of the modern Hercules, who 
under the similitude of the people, is labouring to destroy much evil. 

I respectfully dissent from the judgment ot the Ceuit. 


THE COMMONWEALTH, EX RELATIONE WEBSTER v. FOX. 
HABEAS CORPUS. 


Supreme Court of Pennsylvania, December T. 1847. 


(1.) Where a minor is detained by an officer of the army of the United States 
as an enlisted soldier, State courts and State judges have an undoubted concurrent 
jurisdiction, with those of the United States. 

(2.) The Act of Congress of 16 March, 1802, sec. 11, is clear and explicit in its 
phraseology, both the enlistment of a minor, and his detention in the army without 
his tuther’s or guardian’s consent, are illegal, and the officer enlisting or detaining 
him is liable to an amercement. 

(3.) The contract of enlistment into the army without the assent of the parent 
or guardian of a minor, is void, ab initio, and the minor may leave the service of 
the United States. 

(4.) The enlistment of minors in the navy, is valid, being expressly authorized 
by Act of Congress. 


Thomas G. Webster, a minor, was brought before the Court 
on a writ of habeas corpus ad subjiciendum, issued at the in- 
stance of his father, and directed to H. Fox, a sergeant in the 
army of the United States. The same case had already been 
heard in the Common Pleas, and the minor remanded as a de- 
serter, that court deciding, that the circumstances of this case 
were so similar to those in Com. v. Gamble, 11 8S. & R. 89, as 
to be governed by that decision. 

Sergeant Fox made a return to the writ, that he held Webster 
as a deserter from the army of the | nited States, into which 
he had enlisted on the 26th of July, 1847; that he had subse- 
quently deserted, and that he had surrendered himself on the 
22nd of January, 1848; also, that the matter had been already 
heard and decided by a judge of the Court of Common Pleas. 

It was proved to the satisfaction of the Court, that Webster 
was a minor; that he had enlisted without his father’s know- 
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ledge or consent; and that no inquiries had been made about 
him, by the enlisting officer, from any members of his family. 

Mr. Topp for the relator, contended. That the enlistment was 
void, being radically defective in not having the consent of the 
father. That it was void being forbidden by Act of Congress. 
That at all events, it is a contract that the infant may avoid 
at his pleasure. And that such infants leaving the army to re- 
turn to his home, amounts to nothing more than a declaration 
of his intention to avoid the contract, and cannot be called de- 
sertion. That at all events, the father’s rights remained unim- 
pared, and he may lawfully claim his son. He cited, Act 16th 
March, 1802, 5 Bacon’s Abr. 125, 1 Comyn on Contracts, 39, 
Wheeler v. Russel, 17 Mass. 281 ; Parker v. Lovett, 6. Mass., 
78; Archer’s Case, 9 Law Rep., 469; Kemble’s case, Id. 502; 
Down’s case, 24 Pick., 229; Kenniston’s case, 9 Law Rep. 
548, 5 Hill, 16; Grace v. Wilber, 10 Johns. 453; Com. v. 
Murray, 4 Binn., 493; Com. v. Camac, 1 S. & R. 89; Com. 
v, Gamble, 11 8. & R. 93; 1 Mason, 71, 77. 

Mr. Pettit, United States District Attorney, contra. Both the 
acts of 1802, and 1813, undoubtedly required the previous con- 
sent of parents. The enlistment is only voidable. 1 Mass., 
77, Com. v. Murray, 4 Binn. 487, 5 Binn. 423. Congress cer- 
tainly has powerto enlist minors. The case of Com. v. Camack, 
18. & R., 89, was of a minor who had deserted; there no con- 
sent of parent was given until five days after enlistment: sub-" 
sequent ratification held sufficient, which clearly shows that 
the contract was voidable, not void. The opinion of Judge 
Brackenridge, 1 S. & R, 90, covers this very point. Com. v. 
Gamble, 11 8. & R. 93. Though no direct decision to this 
point has been found, yet there are analogous cases. Walker's 
case decided, that though the term of the enlistment was 
out, yet where the prisoner was detained on a charge of 
desertion, the Court refused to interfere; there the term 
of service expired on the 5th, and the court martial was 
called for the 13th of the same month. There was then no 
act authorizing detention, after term of service had expired. 
De Hart on Court Martials, 30; Am. Jur. April, 1830. A 
similar case is in 7 East, 376; a minor had bound himself until 
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twenty five. After his majority, he had absconded. Under a 
statute he had been convicted, and the Court refused to inter- 
fere while the sentence was standing, though the original con- 
tract was illegal. By the return, it appears, the prisoner is de- 
tained on a charge of desertion, while the voidable contract 
remained in full force, which crime is punishable by Act of 
1802, §18. 

But this case, as the return shows, has been decided by a 
court of equal jurisdiction with this, for by the Act of 1785, 
all the judges have concurrent jurisdiction on habeas corpus, 
and though you might not agree with the decision in Barry v. 
Mercein, 25 Wend., 64, that it is res judicata, yet it is a strong 
argument on the score of convenience, especially since there 
is no reciprocity ; the government being concluded by the de- 
cision of any one of the judges. 

Here is a matter which I would also suggest to the Cgurt; 
that this is a question exclusively with the Courts of the 
United States, being a decision on a contract with the United 
States. 1 Mason, 86; Martin v. Hunter, 1 Wheat. 904; ex 
parte, Roberts, 2 Hall, L. J. 192. Ferguson’s case, 9 Johns. 
R. 239. 

Topp in reply. Review is a matter of discretion. Appeal 
to the government is useless. We are asked to presume all 
right, because there is no evidence. All the cases of remand- 
ments are in the navy, where the contract is not prohibited as 
itis inthe army. The argument that we must abide the de- 
cision of the court martial does not apply. It does not appear 
that such a court is ordered, and its sentence, part of which 
must be that the time shall be served out, would be in the teeth 
of the statute, which prohibits the detention of a minor. 

Courter, Justice—A habeas corpus was issued on the re- 
lation of John Webster for the body of his son, Thomas 
Webster, who is alleged to be detained in custody, and re- 
strained of his liberty, by sergeant Fox of the United States 
army. The said Fox returns that the said Webster was en- 
listed as a soldier and deserted ; that afterwards he surrendered 
himself at the military rendezvous in Philadelphia, and is de- 
tained by virtue of his enlistment as a soldier. It is proved 
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that at the time of the enlistment, the said Thomas Webster 
was a minor. The counsel for the United States, interposes 
as an objection to his being discharged by this Court, that we 
have no jurisdiction. That he can be discharged only by a 
court of the United States, and cites the case of Ferguson, in 
9 Johns. Rep. 239, to sustain that position. That was an ap- 
plication, to allow a habeas corpus in term time to the Supreme 
Court for the body of an enlisted soldier who was a minor, and 
the court refused to allow the writ, because it rested in the 
sound legal discretion of the Court to allow or refuse it, and 
because application could be made to the United States Court. 
It is true that Chancellor Kent, then chief justice, states, in the 
opinion delivered by him, that the United States court had 
jurisdiction, and that the State had not. But Judge Thompson 
plainly intimated, that the State court had jurisdiction, but de- 
clined to allow the writ, merely as a matter of discretion for 
the reason stated, that is, that application could be made to the 
United States court, and the other judges concurred with him, 
expressly reserving their opinion on the question of jurisdiction. 
The case, therefore. is not an adjudicated case in favour of the 
position taken by the counsel. But the Supreme Court of New 
York in the matter of Carrolton, 7 Cowen, 471, expressly ad- 
judicated that they had jurisdiction, and discharged upon a 
writ of habeas corpus, a minor, who was detained and restrained 
of his liberty, by an officer in the army of the United States, 
as an enlisted soldier. The State courts of Massachusetts, 
have maintained that they have jurisdiction in such cases, 11 
Mass. Rep., 63; Com. v. Harrison, same book, 67; Com. v. 
Cushing. In Virginia, the general court ruled, that the State 
courts had concurrent jurisdiction with the courts of the 
United States, in all cases of illegal confinement under colour 
of the authority of the United States, when that confinement 
was not the consequence of a suit or prosecution pending in the 
Courts of the United States, Sergeant’s Constitutional Law, 287. 
In Pennsylvania, the jurisdiction of State judges, and State 
courts, has not before been doubted, and from the case of the 
Commonwealth v. Murray, 4 Binney, 487, down to the present 
term, numerous cases have occurred in which it has been ex- 
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ercised, some of them reported, and many more unreported. 
Our statute of 18 February, 1785, sec. 13, provides that the 
writ shall issue in all cases when any person, not committed or 
detained for any criminal or supposed criminal matter, shall be 
confined or restrained of his liberty under any colour or pretence 
whatsoever, and imposes the like penalties for not granting the 
writ, as are imposed by the previous sections when the person 
is committed or detained for any criminal or supposed criminal 
matter. This is in accordance with the principles of the com- 
mon law, by the provisions of which the writ of habeas cor- 
pus ad subjiciendum is the prerogative of the citizen; the safe 
guard of his person, and the security of liberty,—no matter 
where or how the chains of his captivity were forged, the 
power of the judiciary in this State is adequate to crumble 
them to dust, if an individual is deprived of his liberty contrary 
to the law of the land. If the laws of the United States 
authorize the detention of the minor he must be remanded, but 
if they do not, he must be discharged. By the Act of 16th 
March, 1802, sec. 11, it is enacted in the proviso, that no per- 
son under the age of twenty-one years shall be enlisted by any 
officer, or held in the service of the United States, without the 
consent of his father, guardian, or master, first had and ob- 
tained, if any he have, &c. And inflicts a penalty specified in 
the Act, upon the officer who shall enlist or hold such minor. 
There is no mist or obscurity about this phraseology, as 
plain as the English language can make it. So, the enlistment 
and holding of the minor, under the circumstances mentioned 
in the act, is against the law, and the officer who enlisted him 
is guilty of an offence, for which he may be amerced by his 
government. A penalty inflicted by statute upon an act, im- 
plies a prohibition of the act, so as to make a contract relating 
to it void. Mitchel » Smith, 1 Binn. 118. Here there is not 
only a penalty imposed, but the act is declared by the statute 
to be illegal. A contract against the laws of the United States 
or of this State, cannot be enforced in the courts of this State. 
6 Binn. 321; 4 S. & R., 159. In the case of Carrolton, 7 
Cowen, 471, before referred to, although the minor had repre- 
sented to the officer enlisting him, that he was over twenty- 











232 WEBSTER U. FOX. 


one years of age, and had no father or guardian, the Court de- 
clared the contract and enlistment void, and discharged the 
soldier. I will not say that Congress may not declare the en- 
listment of minors to be lawful and valid, but they have not 
done so in relation to the army of the United States. A case 
of pressing emergency may occur, which will induce them to 
do so. When our country is invaded by a foreign foe, and 
the great and essential principles of liberty and self government 
are in danger of destruction, perhaps they will. But until 
congress interposes, we must take the law as we find it, and 
regard the claim which the law of God, of nature, of the state 
and of the United States, gives the father to the services of his 
child, until he arrives at the age of majority, and which renders 
the minor unable to make a valid contract. Under the cir- 
cumstances of the case, without the consent of his father, 
guardian, or master, there is no case in our books which in- 
terdicts this view of the case. We are, therefore, of opinion, 
that the minor could not make a valid contract under the cir- 
cumstances, and that it was and is void. In the case from 13 
S. & R., 93, which was an enlistment into the naval service, 
with respect to which, the Act of Congress is different, 
inasmuch as boys are somewhat essential to that service, in 
order that they may learn the duties which require an ap- 
prenticeship, the Chief Justice in delivering the opinion of the 
Court, says, the contract is valid, where it is not positively for- 
bidden by the State itself, and puts that case on the ground of 
the contract Seing allowed by law. In the case of enlistment 
into the army, the contract is positively forbidden by the law 
of Congress. We regard the circumstance of the minor 
having left the custody of the officer, or deserted, as making 
no material difference in this case. The contract of enlist- 
ment, under the circumstances, (the minor having a father, 
who had a right to his services at the time,) was not binding 
on the minor, and he might leave the service. It was probably 
in view of this category, to wit, that the minor might choose 
to leave the service, or be required by his father, that the Act 
imposed a penalty on the officer to the amount of the clothing, 
bounty, and pay of the minor for enlisting him without the 




















BALTIMORE COUNTY COURT. 233 


consent of his father. An indenture of apprenticeship executed 
by a minor without the consent of his father, is not binding on 
the infant, 4 Watts, 80, and it does not appear from the re- 
turn of the officer, that the minor is under arrest for the crime of 
desertion, and is to betried by a court martial. That might pos- 
sibly make some difference; if he was in process of trial, this 
court would, perhaps, not look beyond or behind the proceed- 
ings which were to bring him before even a military court. 
But the observations of the Chief Justice on this subject in the 
case of 11 S. & R., it must be remembered, were predicated 
on an enlistment into the naval service where the contract 
of the minor was not prohibited, but authorized, and where the 
officer returned that he was under arrest for the crime of 
desertion. 

In the presence of an enemy, or in an enemy’s country even 
camp followers would probably be amenable to martial law, 
for if they were not, the safety of the army might be somewhat 
jeoparded by their desertion to the enemy. It could only be 
in that light that a person unlawfully enlisted and held without 
authority of law, could be amenable to military punishment. 
But this is not a case of that kind. Nor is it apprehended that 
a case of that kind will be brought into this court, as we may 
be alloweed to hope that a hostile army will never be within 
our borders. But if the case or one to be ruled by such high 
necessities should occur the court will decide it. The prisoner 
is discharged. 


ELDALE P. COHEN, v. THE MUTUAL INSURANCE COMPANY OF 
NEW YORK. 


In Baltimore County Court.* 


(1.) The information which is sufficient to authorize the assured to give notice 
to the underwriters that he abandons, must be of such facts and circumstances as 


* Judge Le Grand’s opinion was excepted to, but sustained by the unani- 
mous opinion of the judges of the Court of Appeals of Maryland, at the last 
term of that court, and has, therefore, all the force of a decision in a court of last 
resort, 
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would sustain the abandonment, if existing in point of fact, at the time the notice 
is given. 

(2.) The underwriters ought to know the grounds of the abandonment, that 
they may determine whether to accept ; accordingly, the assured must, at the time 
of making the abandonment, make known to the insurers the reasons for which he 
abandons. 

(3.) Assured cannot avail himself of any other ground, than that alleged by 
him at the time of abandoning, and if there be any other facts, (either known or not 
known to him at the time,) on which an abandonment would be necessary, in order 
to entitle him to recover for a total loss, he must abandon anew, before he can re- 
cover for such a loss, on account of those facts. 

(4.) The facts disclosed in the notice of abandonment, must show a total loss, 
either actual or technical ; unless they do, the abandonment is wholly defective. 

(5.) Where the master acts in good faith for all parties concerned, and under a 
necessity which requires the sale of the vessel, such acts and sale make a total loss ; 
and in such a case, the assured is under no obligation to abandon at all to entitle him 
to recover for a total loss. 

(6.) Where the insured has property which he can transfer, he is bound to 
abandon, but when he has been divested of his title by a sale, which is warranted 
by the rules of law, there is nothing to abandon, and he is not compelled to per- 
form a useless and unmeaning ceremony. 

(7.) The necessity which will justify a sale by the master, is such an urgent 
necessity, as renders delay highly perilous, or ruinous to the interests of all con- 
cerned. 


The facts of the case are these ;—the brig T. Street, was in- 
sured in the office of the defendants for one year for $10,000. 
She left New Orleans in October, 1842, for Kingston, and, 
after she had left the Balize, she was beset with heavy storms, 
which did her very great damage. She was afterwards taken 
to Key West by the wreckers, whose aid was called in by the 
captain, and by them libelled for salvage; subsequently to 
which the captain filed his petition in the Court of Admiralty, 
asking for a sale of the vessel for the benefit of all concerned. 
The vessel was sold on the 19th October, 1842, under the de- 
cree of the Court. It appeared by the testimony of the cap- 
tain that he could not procure the necessary materials for the 
repairing of the vessel; and this opinion was fortified by that 
of a board of surveyors, who examined the vessel at Key West, 
and who reported that the vessel was totally unworthy of repair 
because of the extent of the damage which she had sustained. 
It did not appear from the record whether or not the surveyors 
acted under oath. There was other testimony in the case, 
showing that the purchaser of the vessel did refit her, and that 
she afterwards made several voyages. On the 28th of October 
on the strength of a letter, dated Key West, which had ap- 
peared in the newspapers, the plaintiff abandoned the vessel to 
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the underwriters. The substance of the letter of abandonment 
wil] be found in the opinion of the Court. 

Mr J. Merepitu and Mr. Joun Gienn for plaintiff. 

Mr. Cuarces T. Mayer, and Mr. Daviv Srewarrt, for de- 
fendant. 

Le Granp, J.—The principles which necessarily arise in 
this case are of the first importance to the commercial com- 
munity, and have been, by the learned counsel, discussed with 
an ability which has aided the Court much in the formation of 
the opinions which it is called upon to announce. 

Whatever criticisms the case of Bosley v. The Chesapeake 
Insurance Company, 3 Gill § John, 465, may have been sub- 
jected to elsewhere, so far as this Court is concerned, such 
strictures can have no influence, for its duty is to announce 
the law as it has been decided by the Supreme Court of the 
State, leaving to that tribunal the exercise of its peculiar 
function of reviewing its own decisions as well as those of the 
inferior courts. In that case the Court of Appeals, said: 
“Upon principles of reason, justice and policy, we deem this 
rule undeniable, that the information which is sufficient to 
authorize the assured to give notice to the underwriters that 
he abandons, must be of such facts and circumstances as would 
sustain the abandonment, if existing in point of fact, at the time 
the notice is given.” Of what character those facts must be, 
the Court refer to several authorites to show. Among these is 
Phillips on Insurance. This commentator, at page 448 of his 
treatise, says; “the underwriters ought to know the grounds 
of the abandonment, that they may determine whether to ac- 
cept. Accordingly, the insured must, at the time of making 
the abandonment, make known to the insurers the reasons for 
which he abandons. He cannot avail himself of any other 
ground than that alleged. by him at the time of abandoning ; 
and if there be any other facts, (either known, or not known 
to him at the time,) on which an abandonment would be neces- 
sary, in order to entitle him to recover fora total loss, he must 
abandon anew, before he can recover for such a loss, on ac- 
count.of those facts.” So in King v. Delaware Insurance Co. 
2 Wash. C. C. Rep., 309, where it is said, “the underwriter 
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should have an opportunity of judging whether he is bound to 
accept or not. If bound, that he may do so at once, and take 
proper means for the preservation of the property.” 

The purport of these authorities in the opinion of the Court 
of Appeals, is obviously, that an abandonment to be sufficient, 
must disclose to the underwriter such facts and circumstances 
as would furnish him an opportunity to decide whether or not 
he will accept.—In the case (Bosley v. Ches, Ins. Co.,) in which 
these authorities are referred to and adopted, the insured by 
letter, communicated the intelligence to the Company, that he 
had observed, by a Boston newspaper of the 29th January, 
that the ship Gen. Smith, insured in their office, was driven 
ashore in a heavy gale of wind, the 6th December, and by a 
Charleston paper of the 26th January, that, on the 13th she 
was not got off;—that in so dangerous a situation as Helvoet 
Roads, it was to be feared that a total loss had ensued, and he 
therefore abandoned her. The Court, when considering this 
letter, inquired, whether “ the facts disclosed in the notice show 
a total loss, either actual or technical ?’”—for said they, “ un- 
less they do, the abandonment is wholly defective. If,” (say 
the Court in the prosecution of this inquiry,) “ mere stranding 
be not a total loss, there is no total loss disclosed by the notice. 
The only facts upon which such a conclusion could rest, are, 
that in a gale of wind the ship was driven on shore, and had 
remained there seven days. But whether she remained there 
from choice, to make some inconsiderable repair, as for ex- 
ample to reship her rudder, or from necessity, whether she was 
thrown one foot, or one mile, from the channel of the river ; 
whether she Jaid high and dry, or in ten feet water; whether 
she had sustained any damage by the accident; whether any 
effort had been made to get her afloat ; or whether the ac- 
complishment of that object was impracticable, or could be 
accomplished by the expenditure of ten dollars, or ten thou- 
sand dollars, were matters on which the insurers were left to 
speculate in utter darkness.” The abandonment was held in- 
sufficient. Wherein the intelligence communicated by the 
plaintiff to the defendants was more full than that communicated 
by Bosley, 1 am unable to discover. It informs the C mpany 
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of the following facts ; that, from a letter published in the news- 
papers dated Key West, 14th October, 1842, he inferred the 
damage done the vessel, the expense of getting her off, the 
salvage to be paid the wreckers, the expenses of repairs and 
other expenses at Key West, would amount to what might be 
deemed a total loss of said vessel. What information the letter 
of the 14th October contained, is unknown, it not having been 
offered in evidence. 

If this letter of the 28th October, 1842, be subjected to the 
same kind of examination, as was that of Bosley’s, there cer- 
tainly ought to be no difficulty in determining that it is equally 
insufficient, and if this casé was, in my estimation, similar in 
all its circumstances to that case, there would be an end, in 
my judgment, to the question of total loss. But according to 
my apprehension there is a marked distinction between them. 

The proposition of the plaintiff, contained in his first prayer, 
is intended to raise the question, how far any act of the master 
of the vessel, and the circumstances attending that act, can 
operate to make a total loss. In other words, if the jury shall 
believe the master acted in good faith for all parties concerned. 
and shall further believe from the evidence, that at the time of 
the sale, such sale was a matter of necessity ; whether such 
act of the master, and such sale make the loss a total loss? The 
same prayer of the plaintiff presents, also, the additional ques- 
tion— whether, (upon the jury finding the facts just mentioned,) 
in such a case the plaintiff was under any obligation to aban- 
don at all to entitle him to recover for a total loss? 

In the case of the brig Sarah Ann, Woodbury and others, 
claimants, 2 Sumner’s R. 215. Judge Story said :—* It has 
been suggested that as the stranding was on a home shore, at 
no great distance from the residence of the agent of the owners, 
the master was not authorized to sell without consulting the 
agent or the owners. I agree at once to the position, if there 
is no urgent necessity for sale. But if such an urgent necessity 
does exist, as renders delay highly perilous, or ruinous to the 
interests of all concerned, the duty of the master is the same, 
whether the vessel be stranded on the home shore or on a 
foreign shore, whether the owner’s residence be near, or be at 
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a distance. I am aware of the doctrine maintained by my 
brother, the late Mr. Justice Washington, in Scull ». Briddle, 
2 Wash Cir. C. R., 150, and, unless it is to be received with 
the qualification above stated, I cannot assent to it. The fact 
that the brig was actually gotten off by the purchaser after 
sale is certainly a strong circumstance against the necessity of 
the sale. But it is by no means decisive; for we are not, in 
cases of this sort, to judge by the event; for a vessel may be 
apparently in a desperate situation, and yet by some luck, 
accident, or unexpected concurrence of fortunate circumstan- 
ces, she may be delivered from her peril. We must look to 
the state of things as it was at the time of the sale, and weigh 
all the circumstances ; the position and exposure of the brig; 
the season of the year; the dangers from storms; the expense 
of any attempt to get her off; the probable chances of success, 
and the necessity of immediate action on the part of the master, 
one way or the other.” 

In the, case of Catlett & Keith ». The Pacific Ins. Co. of 
New York, 1 Wendall, 561, it was held that a report by the 
surveyors of a port into which a vessel put in in distress, that 
the repairs of a vessel insured cost $20,000, when the vessel 
itself was valued at $10,000, and proof that upon such report 
and at the request of the master, the vessel was sold by order 
of a court of vice-admiralty, is sufficient evidence of a technical 
total loss, especially where the underwriters put their refusal 
to pay upon other grounds. 

In the case of Cambridge v. Atherton, 9 Eng. C. L. Rep., 
224, the facts were these :—Assumpsit was brought on a policy 
of insurance on the ship Commerce, from Quebec to Bristol. 
It appeared that the ship, with a cargo on board, sailed from 
Quebec, and about 200 miles below Quebec got upon rocks in 
the river St. Lawrence, in foggy and tempestuous weather. 
She was much injured and surveyed by experienced persons, 
who gave it as their opinion that the expenses of getting her 
off the place where she was lying, (if it could be accomplished.) 
and repairing her, would far exceed the value of her when re- 
paired ; under these circumstances the captain and agent for 
the plaintiff sold the ship, with her certificate of registry. The 
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purchaser did succeed in getting her off the rocks, took her 
back to Quebec, and repaired her ; she afterwards sailed on a 
voyage to England. The Lord Chief Justice told the jury, 
that if, under the circumstances in evidence, they thought that 
the ship was not repairable at all, or that when repaired she 
would not be worth the expense of doing the repairs, the plain- 
tiff was entitled to recover for a total loss; but if otherwise, 
they could claim for an average loss only. The jury found a 
verdict for a total loss, and a new trial was moved for. 

Abbott, Chief Judge, said:—* Whether the ship was re- 
pairable or not, was left to the jury, and I think they disposed 
of it correctly. If the subject matter of insurance remained 
in a ship, it was not a total loss, but if it were reduced to a 
mere congeries of planks, the vessel was a mere wreck ; the 
name which you may think fit to apply to it cannot alter the 
reason of the thing.” And Bayley, Judge, said—*I take the 
legal principle to be this; if, by means of any of the perils in- 
sured against, the ship ceases to retain that character, and 
becomes a wreck, that is, a total loss, the master may sell, and 
the assured may recover for a total loss without giving any 
notice of abandonment.” And Holroyd, Judge, said:—* When 
the damage sustained makes a total loss, it is unnecessary to 
give notice of abandonment.” 

The Supreme Court of the United States, in the case of The 
Patapsco Ins. Co. v. Southgate, et al., 5 Peters, 621, observes, 
that “as a general proposition there can be no doubt that the 
injury may be so great, and the necessity so urgent, as to 
justify a sale. There must be this implied authority in the 
master, from the nature of the case. He, from necessity, be- 
comes the agent of both parties, and is bound, in good faith, to 
act for the benefit of all concerned, and the underwriter must 
answer for the consequences, because it is within his contract 
of indemnity.” The Court, however, do not decide, whether 
in such a case, to enable the insured tu recover for a total loss 
it is necessary that he should abandon; but at page 623 of the 
same report they intimate strongly that such is the law.— 
Their language is:—* It may not be amiss to observe, that 


there is very respectable authority, and that, too, founded upon 
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pretty substantial reasons, for saying, that no abandonment is 
necessary when the property has been legally transferred by a 
necessary and justifiable sale.” In sustentation of this intima- 
tion, they refer to 2 Pick., 249. In this case, (Gordon v. 
Massachusetts Fire and Marine Ins. Co.,) the whole subject is 
fully reviewed and discussed, with eminent ability and clear- 
ness. It is not deemed necessary to refer to the many cases 
cited in that opinion. The conclusion at which the Court 
arrived, seems to me that which is only deducible from all of 
them. Parker, Chief Judge, in delivering the opinion of the 
Court in this case, said: “I think when a vessel has been so 
far injured by a peril of the sea as to make a survey necessary, 
and the master with perfect good faith calls such survey, and 
the persons appointed to take care of it are competent in point 
of skill and wholly disinterested, and they after a full and 
sufficient examination of the vessel find her essentially injured, 
and come to a fair conclusion, that from the high price of 
materials and labour, or the difficulty of procuring them, the 
expense of repairing will be more than the worth of the vessel 
after she is repaired, and, therefore, they advise, for the in- 
terest of all concerned, that the vessel be sold,—in such a state 
of things as this, it seems to me that a moral necessity is im- 
posed upon the captain to act according to their advice. 

It must be considered, that thus situated, he becomes, by 
law, an agent for the insurers as well as the insured, and is 
equally bound to look to the interest of both. Shall he, in de- 
fiance of such an opinion, proceed to repair the vessel, with 
the certainty of adding to the misfortune which has already 
befallen either the owner cr the insurer? Or shall he leave 
the vessel without selling or repairing, until he shall return 
home and communicate her situation to those concerned, that 
they may act for themselves in relation to her? I think 
neither of these things would be expected of him, and that such 
a course would be exceedingly prejudicial to commerce. The 
only alternative left for him, is to pursue the advice of that 
body of men who, by the usage of trade, have been immemo- 
rially resorted to on such occasions. If they acted fairly, 
and the captain acted fairly, his acts in conformity with their 
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opinions will be justified, unless it shall be made to appear by 
those who contest the loss, that the facts on which they founded 
their opinions were untrue, or the inferences which they drew 
from those facts were incorrect. And the burden of proof 
should be upon those who would impeach the proceedings. If 
they should be successfully impeached, I think the sale of the 
vessel founded upon them cannot be set up as a ground for a 
claim of total loss against the underwriters.” In such a case, 
says the Court, “ if the jury were satisfied from all the evidence, 
giving due weight to the opinions of the surveyors, that the 
sale was necessary, then the sale constituted a total loss; and 
we think that an offer to abandon would not have been neceés- 
sary, but the fact itself of a sale would constitute a total loss.” 

All of these cases decide, clearly, the point, that if there be 
an urgent necessity for it, the master, as agent of both the in- 
sured and the underwriters, has a right to sell the vessel, and 
that such sale constitutes a total loss, for which the underwri- 
ters are responsible; and the one in9 Eng. C. L. Rep., 224, 
and the one in 2 Pick., 249, also establish the principle, that in 
such a case it is not incumbent upon the insured to abandon at 
all. The same doctrine is maintained in a great number of 
other cases, both English and American, the most prominent 
of which are referred to in 2 Pick. 249, and in the case of 
Roux v. Salvador, 32 Eng. C. Z., 110. The principle seems 
to be this:—that where the insured has property which he can 
transfer, he is bound to abandon, but when he has been divested 
of his title by a sale which is warranted by the rules of law, 
there is nothing to abandon, and he is not compelled to perform 
a useless and unmeaning ceremony. 

From what has been said it is obvious, that, in my opinion, 
if the captain himself had at private sale sold the brig T. Street, 
and the jury should believe from all the circumstances that 
such a sale was made under an urgent and absolute necessity, 
there was no obligation on the part of the plaintiff to make an 
abandonment. This being the case, it is deemed a matter of 
no importance whether the sale was made by the captain or 
in pursuance of the decree of a court of competent jurisdiction ; 
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for on the concurrence of the circumstances which I have 
stated, the loss is a total loss. 

This capacity of the Captain to sell, is one, however, which 
only attaches in cases of extreme, urgent, and absolute ne- 
cessity. His fears are not to be the standard by which the 
existence of any such necessity is to be determined; nor are 
the improper inferences of those with whom he consulis to de- 
termine the fact.—It is for the jury to ascertain, from all the 
circumstances attending the case at the time of sale, whether 
there existed such a necessity for the sale for the benefit of all 
parties concerned as ought to have induced the captain to have 
effected it. In the case of Bryant et al. ». Commonwealth Ins. 
Co., 13 Pick. 543, this question of necessity is fully examined. 
The Court there say :—* He (the Captain) might be justified, 
if the necessity were so urgent as to require immediate action ; 
as if the goods would probably perish or be destroyed before 
the directions of the owners could be obtained. But if the 
goods were not perishable or damaged, and might be preserved 
in reasonable safety until the owners could be consulted, he 
should preserve and guard them; and in such case he would 
have no more authority to break up the voyage and sell the 
cargo, than the mate or a stranger would have. And not- 
withstanding he conducted himself honestly, yet, if the other 
elements which make up this legal necessity were wanting, 
the owners and underwriters would not be bound.” In the 
case of Hall v. Franklin Ins. Co., 2 Pick. 478, it was held, that 
the necessity which will justify the master of a ship in selling 
her, is one in which he has no opportunity to consult the own- 
ers or insurers, which leaves no alternative. “ There must 
be,” say the Court, “something more than expediency in the 
case ; the sale should be indispensably requisite. ‘The reasons 
for it should be cogent. We mean a necessity which leaves 
no alternative; which prescribes the law for itself, and puts 
the party in a positive state of compulsion to act.” 

Whether the sale in this case was made to satisfy the claim 
of the salvors, and at their instance, or at the instance of the 
captain, I do not deem it important to decide; for whether 
the one or the other, I take it its influence here would be the 
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same. Whilst the third proposition of the defendant—that the 
decree should have no weight with the jury—must be rejected, 
nevertheless that contained in the second prayer of the plaintiff 
cannot receive my assent. 

To sustain the third proposition of the defendant's counsel, 
the case of Parolling v. Ex’rs. of Bird, 13 John. 192, and the 
case of Baldwin and Worthington v. Hall, 17 John. 271, have 
been referred to. According to my apprehension, neither of 
the cases have anything to do with the question. In the first 
mentioned case, Pratt, Judge, said, “ It is well settled, that a 
judgment in another State, (one of the U. 8.) is to be considered 
here as a foreign judgment, in every respect, except in the 
mode of proving it, which is regulated by a statute of the 
United States. It is only prima facie evidence of a debt, and 
may be impeached when attempted to be enforced, as unjust, or 
unfair, or irregular. In the other, 17 John. 271, it was held, 
that a replication of nul tiel record to a plea of judgment re- 
covered for the same cause of action in the Circuit Court of 
the United States, must conclude to the County and not with 
a verification. This decision was founded upon the idea that, 
as the State court of New York had not the power to compel 
the transmission of the record from the Circuit Court of the 
United States, the replication ought to conclude to the country, 
for that was the only way in which its verity could be tested. 
Both of these decisions proceed upon the idea that the courts 
of the several States, to those of the other States, must be 
viewed as foreign courts. It is not necessary for me to con- 
trovert this opinion, although it might be done on the authority 
of a number of cases. A different doctrine was held in 9 
Mars. 464, 465 ; 7 Cranch, 485 ; 1 Peters’ R. 78 ; Hardin's Rep. 
413, and in 3 Wheat. 234. But if we were to admit the truth 
of the doctrine in Johnson’s reports, still they can have no 
bearing upon this case; for in those cases it was sought to en- 
force judgments obtained in other States, and it is only in such 
cases the merits of a foreign judgment can be examined, 3 
John. Rep. 169. 

Here there is no such attempt made. The matter to be in- 
quired of, is simply whether there was a sale either at the in- 
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stance of the salvors or at the instance of the captain, and if 
so, was it made under such circumstances as were warranted 
by the law and determine the responsibility of the defendants. 
Assimilating then, this decree of one of the Federal Courts to 
one of a State Court, and give to the cases in Johnson their 
full force,—how does the matter stand? Simply thus; the de- 
cree may be impeached if the sale ordered was not justifiable ; 
I mean if it was not made on such grounds as would fix the 
liability of the underwriters. For, although the sale and de- 
livery of the property, in pursuance of such decree, might vest 
in the purchaser a good title, yet this circumstance alone 
would not ascertain the liability of the defendants for a total 
loss. Their liability does not depend upon the decree, or upon 
the sale per se, but upon the justifiableness of the sale—upon 
the necessity there was for it. 

Entertaining these views all of the prepositions of the defen- 
dant must be overruled, and also the second prayer of the 
plaintiff’ Believing there is testimony to go to the jury from 
which they may infer the existence of a necessity for the sale, 
the first proposition of the plaintiff is granted. 

[The jury returned a verdict in favour of the plaintiff for 
$10,324.24. ] 


FREEDENBERG v. MEETEER. 


In the District Court for the City and County of Philadelphia, 
December Term, 1847. 


In an action of debt on a replevin bond, where the subject of the replevy was a 
distress for rent: Ae/d, that the amount of rent actually due is the subject in con- 
troversy, and constitutes the true criterion of jurisdiction. 


This was an action of debt brought upon a replevin bond by 
the assignee to December Term, 1845, No. 76. The bond 
was given by Meeteer, and his sureties, in an action of replevin 
instituted by Meeteer in the Court of Common Pleas for the 
County of Philadelphia, for the replevy of goods distrained by 
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Freedenberg for rent, in the penalty of 500 dollars, conditioned 
that the said Meeteer will prosecute his suit with effect, &c. 

The plaintiff's declarations tated, inter alia, that “ the amount 
or sum due, for which the distress has been made, was $41.66, 
two months rent. And that on the 5th of February, 1845, in 
the Court of Common Pleas, it was adjudged that there was 
reat in arrear, and due on the 23d of July, 1841, to Freeden- 
berg, in the amount of $11.66, and that the value of the goods 
distrained was $42. The declaration concluded to the damage 
of the plaintiff of $500. 

The case was tried before Sharswood, Justice, on the Ist 
day of November, 1847, afid the jury rendered a verdict in 
favour of plaintiff for $87.63 damages. Mr. Aprams, for de- 
fendant, afterwards moved in arrest of judgment, that the 
Court had not jurisdiction, because the amount of the plaintiff’s 
claim was under $100; that the amount of rent which appeared 
upon the pleadings or record, to be due, was the sum in con- 
troversy, and not the penalty in the bond; and that the amount 
of rent due is the criterion of the jurisdiction of the court, and 
not the penalty in the bond. And cited the Act of 30th March, 
1811, sect. 1; Cooper v. Coates, 1 Dallas, 330; Ancora vr. 
Burns, 5 Binney, 522; Kline v. Wood, 9 S. & R. 294; Stewart 
et al. v. Mitchell’s admrs., 13 S. & R. 287; Coates v. Cook, 1 
Miles, 270; Rodman v. Hutchinson, 4 Whart. 247. 

Mr. Wesrcorr for plaintiff, contended the penalty of the bond 
fixes the jurisdiction. Replevin bonds remain as bonds at 
common law, and the whole penalty is due. The equitable 
rule in relation to money bonds, does not affect bonds for the 
performance of collateral acts, of which character is this bond. 
The Stat. of 9 William, chap. 3, sect. 8, Roberts’ Digest, 142, 
provides that in actions upon bouds for the performance of 
collateral acts, breaches should be assigned, and the jury should 
assess damages, for which execution shall issue, the judgment 
being entered for the penalty, to stand as security for future 
breaches. | Replevin bonds and bail bonds have been held not 
to be within this statute, and consequently remain as at com- 


mon law, and the entire penalty is due. 1 Arch. N. P. 209; 
VoL. vil —sl 
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Moody v. Pleasants, 2 Bos. & Pull. 446; 1 San. Plead. and 
Evid. 188; Middleton v. Bryan, 2 Maule & Selw. 155. 

To remedy this the statute, 11 Geo. 2, chap. 19, sect. 23, Ro- 
berts’ Dig. 236, was passed. Our Act of March 21, 1772, Pur- 
don’s Dig., title Rent and Replevin, is precisely the same in lan- 
guage. Sect. 12 provides, that the avowant in replevin may 
take an assignment of the bond and bring an action in his own 
name, and the court where the action is brought may, by a 
rule of the court, give such relief to the parties on the bond, as 
may be agreeable to justice and equity, and such rule shalt 
have the effect of a defeasance to said bond. This shows that 
the entire penalty is the amount due; and the court can mode- 
rate it to the amount of the rent in arrear, in the replevin suit. 
The demand of the plaintiff is for the whole penalty. Concan- 
non v. Lethbridge, 2 Hen. Black. 40; Miller v. Foutz, 2 Yeates 
418; Gould v. Warner, 2 Wend. 3, 54. The court there say, 
the verdict is rightly entered for the penalty, and that they 
have power to determine the amount for which the execution 
shall issue. There has been no case in Pennsylvania where 
this question has been raised. The cases which establish the 
doctrine, that the sureties in a replevin bond are only liable to 
the value of the goods, are to be taken in connection with the 
act of assembly, to mean that in equity execution shall not 
issue for a greater amount. Nominally, they are liable to the 
entire penalty of the bond, which is sufficient to fix the juris- 
diction. 

An action on a replevin bond need not be brought in the 
same court in which the replevin suit was tried. Archbold’s 
Land. and Ten. 245; Steph. N. P. 2506. 

Per Curtam.—This was an action on a replevin bond, in 
which the amount of rent in arrear was under one hundred 
dollars. We think the court have not jurisdiction of the action. 

Judgment arrested. 
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Hlonthly Intelligence. 


An Execrive Juptctany.—The Senate of Pennsylvania have, by a 
recent vote, expressed their desire that such a change in the constitution 
shall be made, as that the judiciary may be elected directly by the people. 
The house will probably concur, and thus the first steps required by the 
constitution will have been taken to effect this important alteration in the 
judicial tenure. 

Ten years ago, this question of an alteration in the tenure of the judges, 
was debated in the convention which met in this city to remodel the con- 
stitution. At that time, the tenure of our judges, was during good behaviour. 
The character of the judiciary stood high in reputation for integrity and 
ability, at home and abroad. The names of Shippen and Tilghman, and 
the present Chief Justice, are as well known, and their decisions held in as 
high esteem throughout the confederacy as those of Chief Justices Parsons 
and Parker and Spencer. A solitary instance of judicial delinquency, was 
to be found, no doubt, at times, in some subordinate court, but no blot sullied 
the fair fame of the highest court, and the suitor whose pertinacity, or con- 
viction of wrong, led him there for redress, was sure of justice so far as 
human intelligence could be relied on. But the institution, it was alleged, 
sivoured too much of aristocracy—it was a remnant of our servitude. That 
intelligent and enlightened men, under no sinister influences, and only 
punishable if they did wrong, would, for the sake of their own reputations, 
as well as from the natural impulses of high minds, do what was right ; that 
all experience had shown that the integrity of the judiciary was commensu- 
rate with its independence ; that the “ life office was the first born offspring 
of the democracy of this commonwealth,” that it was a Pennsylvania in- 
vention ; that an independent judiciary was the first to discover and resist, 
and the last to succumb to encroachments on liberty ; that sage philosophers, 
worshippers of liberty, had declared, that “when the people want to do 
every thing themselves ; to debate for the senate, to execute for the execu- 
tive, and to strip the judges, the virtue of a republic can no longer sub- 
sist ;”’ were all incomprehensible and intolerable assumptions, behind the 
spirit of the age, and not to be addressed to an enlightened community, in the 
nineteenth century. The fiat had gone forth, the institution was anti- 
democratic. and by this talismanic word, the doom of the life tenure was 
sealed. By the convention of 1837, then, the judiciary was reformed, the 
life tenure abolished, and, although still nominated by the governor and con- 
firmed by the senate, the judges now hold their offices for a term of years. 
Great things were expected from this change. Men who, lost to all sense 
of honour and integrity, had heretofore performed their duties unfaithfully, 
were, with the fear of expulsion from office at the end of their terms always 
before their eyes, to become Daniels in judgment. Ten years’ trial, has, how- 
ever, sufficed to render the friends of this change, unsatisfied with their handy 
work: the cabala of reform is for once at fault; it is asserted, that where, - 
under the life tenure, business was carelessly attended to, it is now utterly ne- 
elected, and that where before partialities were evinced, the grossest corrup- 
tions are to be found. Again then, reform is asked for, but not for one 
moment is it hinted, that perhaps, with the dignity of the office, its integrity 
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has also been diminished, and that further degradation will only be followed 
by greater delinquency. Such an argument, antiquated ten years ago, Is 
antediluvian now. ‘The march of progressive democracy is onwards, and 
must not be checked in its course. Why should not judges, like governors 
and legislators, be responsible to the people whose servants they are? We 
will have no aristocratic institutions whatsoever among us, is again the cry ; 
let judges be elected, and let them be immediately responsible,—we will trust 
no men for ten and fifteen years! it is anti-democratic, and must be 
abolished! Wall the people of this commonwealth then, place the judiciary 
upon the same basis as the legislature and the executive? These last are 
the instruments of a party, and carry out such measures only as the party 
which elected them deems most conducive to the public wellare,—that this 
course is right we will not now gainsay. But is the same rule applicable to 
the judiciary! Are they too to carry ont the views of a party? Are questions 
of private property, or clauses of the constitution to be decided, not by the 
established rules of construction, but in accordance with party interests ? 
If so, this is no longer a republic, and anarchy is but one step beyond. 

But the cry of corruption has been raised, and, perhaps, with good reason. 
Weare no champions of the immaculate purity of the bench ; if it needs re- 
form, let it be reformed, but let us be cautious as to the means we use. 
Once, already, this has been attempted, and it is admitted on all hands, 
that reform las not been improvement. Let us be sure that the change 
this time, will be a beneficial one. Every important office in our State is 
elective, except the judiciary ; if it is found that the incumbents of any one of 
these are superior in integrity or ability to the judiciary, then some en- 
couragement for the change will be given. Compare then, the judicial with 
the legislative body, which is elected directly by the people, and is imme- 
diately responsible to them, and say, which of them has, within the last half 
century, exhibited most instances of individual corruption, or of the acts of 
which the community have the most cause to complain. Our justices of 
the peace too, are elective. Can the same reliance be placed on the integrity 
and impartiality of these officers, as upon that of the bench? How, too, bas 
the judiciary ever compared intellectually with the members of other 
branches of the government—can any other body in the country bear com- 
parison with it in this respect? We are at a loss to conceive then, upon 
what grounds improvement is looked for, by making the judiciary elective ; 
more especially when the appointment of an incompetent person under the 
present system, necessarily presupposes, either a want of discrimination, or 
gross corruption in the governor and senate, in whom the appointing power 
now resides, and both of whom are responsible directly to the people, whose 
organs they certainly are intended to be. 

On this subject of an elective judiciary, we have been much struck with 
the correct views of Mr. Peters of Illinois, as reported in the Western Law 
Jour., December, 1547, p. 128. 


“ What would gentlemen have? It almost shames me to answer. They would 
elect judges by the people, so as to have the people represented upon the bench ; to 
reflect the popular will in courts of justice! How are the judges—how are the 
courts to represent the public will? Will gentlemen tell me that this will is to be 
reflected by the courts administering the law as itis? I deny this to be represen- 
tation. ‘The courts are merely to declare how that will has been before expressed. 
It is merely construing and applying a rule already fixed and made known. Rep- 
resentation implies a reflecting of a public will, that is to control. Are your courts 
- to be thus controlled? If they are not, why then refer to public sentiment at all, 
in connection with the judiciary? Why do gentlemen speak of election, (or of 
representation which is the same thing,) when they themselves would shudder at 
the thought of having a court that is to represent any thing but the law as it is, not 
as a popular phrenzy may wish it to be. I ask the gentlemen to pause and reflect, 
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before they take this fatal step. I repeat, election embraces the idea of representa- 
tion. ‘This is the very purpose, the end and aim of popular elections; so that if 
you elect judges, you subject them to the control of a present popular feeling and 
will, instead of placing them beyond and above it, as they ought to be. Pure de- 
mocracy is that which gives the greatest liberty and freedom to the greatest number, 
and best secures upon the firmest basis, the rights of all ; that secures those rights 
by fixed rules, and not subject to varied construction and application. To do this, 
courts must be uniform in their decisions, and wholly disregard fluctuating public 
sentiment. I ask gentlemen, to answer me on this point. If they tell me that the 
courts are to represent the public sentiment, and reflect it upon the bench, then I 
answer that they are prostrating all law, all justice, all rule of right. If they tell 
me that the courts are not to be the reflectors of public sentiments, then I answer 
they are needlessly and wrongfully resorting to the elective principle; that they 
are introducing a new element, an anti-democratic principle into the organic law ; 
that it is an absurdity to elect men to represent the community, when such repre- 
sentation is the least of all things to be desired,—when such a representation would 
be fatal to the well being of the commonwealth. 

“ Elect the judges, and thus make them a representative body, and you have two 
representative departments in your government. You destroy your checks and 
balances. You overturn the first principle of your government, and deprive it of 
its essential conservative power. You make all departments of your government 
representative. You leave nothing to check ; your judiciary has the same power as 
your legislative department. The same power appoints, and re-appoints it. In 
doing this, one of the main and distinctive principles of American government is 
lost sight of ; our checks and balances are destroyed.” 

These are the deductions of one who has evidently studied the structure 
of the system of government under which we live, and ardent in his at- 
tachment to republican institutions, labours for their preservation. They 
are the conclusions to which, we believe, the good sense of the right minded 
people of our State will arrive, if not carried away by the humbug of those 
omnipotent though often meaningless terms ‘ people’s rights,’ reform and 
democracy. They are the views which we entertain, and so far as cireum- 
stances admit will promulge, as the question becomes more the subject of 
general consideration. 


Tre Pronrsition or Securar Lasovur oN Sunpay ConstiTuTionaL.— 
The question as to the constitutionality of city ordinances and acts of assem- 
bly, prohibiting one, who does not recogn.ze the doctrines of Christianity, 
from pursuing his business occupations on the first day of the week, the 
Christian Sunday, has lately been thoroughly argued, in the case of Benja- 
min v. The City Council of Charleston, before the highest court in South 
Carolina, and, it is to be hoped, put finally at rest. The Recorder of the 
city, Judge Rice, had decided, that it was not unlawful for a Jew to vend 
goods on Sunday; and that an ordinance of the city council declaring it to 
be so, was in violation of the Constitution of the United States, and of the 
State of South Carolina. An appeal was taken from this decision to the 
Court of Errors, and there argued by Mr. Porter and Mr. Petigru for the 
city council, and by Col. Phillips for the respondent. 

Messrs. Porter and Petigru contended, By the city charter, the council 
have power to pass all ordinances necessary for the welfare and good go- 
vernment of the community. Under the Constitution of 1778, the Protes- 
tant Christian Religion was the established religion of the State, and the 
Constitution of 1790 only modifies this so far as a preference was given to 
protestants. The setting aside one day in seven is a mere municipal regu- 
Jation, for rest and to protect industry. The constitution, congress, and all 
the States, recognize Sunday as a day of rest, in fact. Christianity is part 
and parcel of the common law, which common law, where unmodified by 
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statute, is the law of Carolina, and Christianity made the first day of the week 
a day of religious observance. By the Constitution of South Carolina, 
ministers of the Gospel are expressly recognized—and so Christianity. 
There is no such thing as a state of nature; the moment men came together 
they formed themselves into communities and were governed by laws. 
The fundamental principles of their union was natural justice, the princi- 
ples announced to the world by Jesus Christ, and contained in the New 
Testament. These principles are recognized by al! civilized governments. 
The Constitution did not ordain Christianity, but rests upon it as a basis, 
As authorities, were cited The Const. of South Carolina; King v. Williams, 
State Trials 260; Ogden v. Saunders, 12 Wheaton 344; Acts of Assembly 
of South Carolina 1712, 1740, 1807, 1812. 

Col. Phillips for the respondent contended, The Jews are, by the fourth 
commandment, expressly required to keep the Sabbath—the seventh day 
of the week—as a sacred season, and to abstain from labour. “Six days 
shalt thou labour,” was also imperative; the Jew is commanded to work on 
al! days except the Sabbath. Which must he obey, the divine or the hu- 
man command—the fourth commandment or the city ordinance? By the 
Constitution of the United States, congress is prohibited from making any 
law about an establishment of religion, or prohibiting the free exercise 
thereof. Art. 1 Amend. Const. U. S. The Constitution of South Carolina is 
equally liberal. Art. 8, Sect. 1 Const. So, Ca. How then can a Jew, 
whose religion requires him to work on the first day of the week, be pro- 
hibited from doing so! Can an arbitrary ordinance set aside fundamental 
laws? The question is simply, shal] the faith, solemnly pledged under the 
Constitution to all, be kept with this people? The assertion, that Christi- 
anity forms part of the common law of England, is without foundation, and 
has been made without authority. There is nothing for it but a dictum of 
Sir Matthew Hale, which originated in a fraudulent mistranslation by 
Finch, of a case of quare impedit, cited in the Year Book, 34 Hen. 6, Fo. 
38. Even admitting that the assertion is correct, however, nothing can be 
found in the New Testament requiring the first day of the week to be kept 
sacred. Jesus Christ himself kept the Jewish Sabbath. Those of his dis- 
ciples who were Jews kept it. (Col. P. read extracts from Paley.) Mu- 
nicipal regulations may exempt, but they have no power to prohibit men 
from working on any day whatsoever. 

After a few days consideration, the decision of the court was delivered by 
O' Neal, J.—(We have been unable to obtain this opinion, but find the sub- 
stance of it inthe Charleston Courier :)—The city ordinance, prohibiting the 
sale of goods, wares and merchandise on Sunday, is not in violation of the Ist 
Sect. of Art 8 of the Const. of South Carolina, in which freedom of religion 
is guarantied to all men. Christianity has always been held to be a part of 
the common law of South Carolina; but even if this were not so, this ordi- 
nance is a mere municipal regulation, no more unconstitutional than a simi- 
lar enactment in favour of the 4th of July or the 8th of January. 


Jupements 1n THE Untreo States Circuit ano Districr Covrts —At 
the last term of the Circuit Court, held in this city, Judges Greer and 
Kane decided, in the case of Lombard et a] v. Bayard, that a judgment ob- 
tained in that court in Philadelphia, was a lien on the defendant's real 
estate in Lancaster county. This decision is an important one to convey- 
ancers out of the county, as in order to pass a perfect title, searches will 
have to be made in the clerk’s office of the district of the United States in 
which the land to be conveyed is situated; a practice we believe not pre- 
vailing heretofore out of the immediate counties in which the sessions of 
that court are held. 
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New Jublications. 


Campeeti’s Lives or tHe Lorp Caancetiors. Second Series, Vols. 4 
and 5. Philadelphia: Lea & Blanchard. 1848. 


Messrs. Lea & Blanchard have recently issued, in two very handsome 
and closely printed octavo volumes, Lord Campbe]l’s continuation of the 
Lives of the Lord Chancellors of England. 

The former series closed with the revolution of 16-8; the present con- 
tains memoirs of Lords Maynard, Trevor, Somers, Wright, Cowper, Har- 
court, Macclesfield, King, Talbot, Hardwicke, Northington, Camden, Yorke, 
Bathurst, and Thurlow. Lord Thurlow died in 1806; and the author an- 
nounces that he has in preparation, to be speedily published, a further con- 
tinuation, which will embrace the lives of Lords Loughborough, Erskine, 
and Eldon. It is intended that the series shall complete the memoirs of all 
the Chancellors, from the earliest period to the reign of George 4th. This 
is a literary undertaking of great magnitude and interest, and it has so far 
been performed by the learned author, in a manner that entitles him to the 
credit of great closeness of research and the power of presenting his narra- 
tives to the reader with much skill and gracefulness of composition. 

The volumes before us are in no respect inferior in merit to their prede- 
cessors, and in some respects many of the memoirs are of even superior in- 
terest. Those by which we have been more particularly attracted, are the 
lives of Lords Somers, Hardwicke, and Thurlow. We have read several 
lives of Lord Somers, but none presenting so fully and fairly the events of 
his distinguished career, as the volume now before us. The connexion of 
Lord Somers with many of the incidents of the remarkable reign of James 
2d, and the virtues and talents by which he continued to be distinguished 
after the Revolution, an event which he was among the most promineut in 
effecting, impart to the subject peculiar interest; and whoever carefully 
peruses the instructive narrative of Lord Campbell, may return, after its 
conclusion, to its commencement, and appreciate the language of the author 
when he says, “it is most consolatory to me at Jast to reach a Chancellor 
eminent as a lawyer, a statesman, and a man of letters—the whole of whgse 
publie career and character I can conscientiously praise—and whose private 
life, embellished by many virtnes, could not have been liable to any grave 
imputation, since it has received the unqualified approbation of Addison.” 

While the author speaks of Lord Hardwicke as “the man universally 
and deservedly considered the most consummate Judge who ever sat in the 
Court of Chancery,” he at the same time admits that there were shades 
resting on his reputation. Whilst his great talents and legal attainments 
are delineated, the writer does not keep in the back ground his personal 
selfishness, his inveterate jealousy of his rivals for power, and the indiffe- 
rence with which, as he increased in fame and fortune, he could forget his 
early companions and friends. But the life of Thurlow is, in many particu- 
Jars, superior in attraction to any of the memoirs which precede it. The 
author may be readily excused for the not ungraceful burst of personal vani- 
ty with which he opens. “I now arrive,” he says, “ata remarkable era 
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in my history of the Chancellors. I had to begin with some who ‘come 
like shadows, so depart,’ and who can only be dimly discovered by a few 
glimmering rays of antique light.’ 


‘Ibant obscuri solA sub nocte per umbram.’ 


The long line that followed I have been ob'iged to examine through the 
spectacles of books. With these eyes have I beheld the lineaments of Ed- 
ward Lord Thurlow; with these ears have I heard the deep tones of his 
voice. 


‘Largior hic campos ether et Jumine vestit 
Purpureo; solemque suum, sua sidera norunt.’” 

The impression left upon us by a careful perusal of this Life, is much more 
favourable to Thurlow than furmerly existed; and we are indeed satisfied 
that Lord Brougham, in the brief sketch given of the Chancellor, in his 
“Statesmen who flourished in the time of-George the Third,” has not only 
done him injustice, but has even studiously disparaged him. Lord Camp- 
bell, while he takes no pains to conceal the Chancellor's defects of temper 
and manner, his personal bad habits and vices, and his utter regardlessness 
of public appearances, at the same time asserts and illustrates his possession 
of many admirable qualities of heart and disposition. His legal abilities and 
acquirements are also placed upon much higher ground than the low level 
assigned to him by Lord Brougham. ‘Thurlow’s attachment to, and readi- 
ness to serve, his early companions and friends, shine out in very advan- 
tageous contrast to the cold selfishness but too commonly manifested by 
Lord Hardwicke. 

On the whole, we can conscientiously recommend these volumes to the 
reader, as a work from which he will derive much entertainment and pro- 
fit. Not to the lawyer alone do they possess an interest, but the student of 
history, as well as the statesman, may consult their pages for abuydant 
sources of valuable information. 





Assrract oF Decisions 1n THe Supreme Court or Pennsyivanta, Sep- 
tember, October, and November, 1847, at Pittsburg. By James S. Craft, 
Esq. Pittsburg: Printed and published by A. W. & J. H. Foster, Des- 
patch Office. Post Office alley. 1547. 


These abstracts, published in a small pamphlet of about thirty pages, are 
prepared by Mr. Craft, a member of the Pittsburg bar. Their object is to 
furnish the profession with the substance of the decisions of the Supreme 
Court, in advance of the regular reports, which do not usually appear for 
many months after the decision has been declared. The idea isa good one, 
and if, hereafter, upon comparison, the abstracts are found to be correct, the 
work will no doubt find a ready sale, as its trifling price will bear no com- 
parison with the advantage of being posted wp on the last points decided. 











